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PEBFAOE 


The VyaTahSramaySkha of Nilnkanfha is a work of paramount; aufchorifcy 
on Hindu Law in Gujerat, tho town and island of Bombay and in northern 
Konkan. Even where, as m the Tilaiatha country and m the District of Eatnagiri, 
tho Mitaksaru is tho paramount authority, it occupies a voiy important, though 
a subordinate place. Tho first English translation of tho Vyavaharamayllkha 
was published in 1827 by Borradailo Considering the state of Sanskrit 
scholarship among Westemois more than a hundred years ago the translation 
was a creditable performance. But, as has been judicially noticed, Borradaile’s 
translation is in many places infelicitous^ obscure^ or positively wrong^. Be- 
sides, Borradaile’s method of dividing the translation into chapters, sections 
and placita, though convenient to judges and lawyers for purposes of reference, 
conveyed to those unacquainted with the *San8krit language or the original 
work the wrong impression that tho original was similarly divided. About 
fifty years ago tho late Bao Saheb V. N Mandlik brought out a scholarly 
translation of the Vyavabaiamaylikha, that was a great improvement on 
Borradaile’s work, both in the accuracy of the translation and the method of its 
presentation. That work is not now available in the market. It omitted the 
section on oideals, it did not refer to decided cases and was also inaccuiate 
in some places, as a reference to the pages indicated in the Index to this tran- 
slation will show. In 1924 Mr I E Gharpure of Bombay, the indefatigable 
editor of the ‘ Collection of Hindu Law Texts’ brought out a translation of the 
Yyavaharamay'Skha In this translation he generally follows the late Eao 
Saheb V N Mandlik, though here and there improvements aie madej but 
he does not translate the section of the work on ordeals, nor does he cite even 
a considerable body of decisions of the High Courts that have a direct beaiing 
on the text of the VyavaharamayBkha 

In the translation here presented, the whole of theVyavaharamaylkha has 

been rendered into English. The text chosen for translation is that contained 

* __ 

in the edition of the VyavaharamayBkha pubhshed by the Bhandarkar Oriental 
Eesearch Institute at Poona in 1926. The pages of the text have been in- 
dicated at the bottom of the pages of the" translation. In this translation, 
explanatory notes have been added in order to elucidate the meaning of the 
author. Eeferences to the pages of the notes in the Poona edition where the 
Yyavaharamas^kha has been exhaustively annotated have also been given in 
appropnate places for those who want to make a deeper study of the original 
and the translation The Yyavah5ramayBkha is written in continuous prose, 
except where quotations in verse (which are numerous) are cited from 

1. Vide 2 Bom. 888 at p. 421. 

2. Vide 14 Bom. 612 at p. 617, 17 Bom, 769 at p, 762. 

3. Vide Stfaiat y, Vasanirao 8'Boni, L, B, 201 at pp, 205-6, 
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ftadotit ^Tcrks and asgei In the present trenslatlon cpiotatloa* la Terse fare 
been clearly indicated by the method o{ beglnniaji them in a § eparato line and 
by lenonlnB the site ol the lines ol the Irandahoa of rerses by % few Icllor ipvti 
fts compared -^th the rest o( the viotk Another feature of this tromUtion 
is lhat oxbanatlTe citations of decided cases hare boon mado xrherelo the 
MayUkha has either boon quoted erplainod cnliolsod rtferred to or which 
bftTO an important boating on the law ns laid down \n the VyambfiramayBlha. 
Tho decirioni of courts hare in a few places boon also crltlelxcd It 
boweTcr to bo borne in mind that this work do» «ol profetB to bo a freafii# 
on Jtn<2u Zatn and that therefore no ono tbonld expect that all povible 
onsCT on Hindu Iaw would bo found digested herein 

Ai Judges and tho legal profession have been accuftomed for dcodcj 
to use the translatlans by HorradsIIo and MandUk and as decided cases cite 
quotations from and give rotcrencca to these translations m the comer of each 
page of this translation correspoodtng portions of BomdaDo* tranalalion con- 
tained fn Stokes coUeeffon of Htodn Iaw books and Ifandtik s Cranslatioa IisTO 
been Indicated with tho letters 9 and M rc^pcctlTtly 

The lolrodnctlon to the edition of the text of the \ yarahSrsmajrlkha 
deals oxhanstivclT with tho family and personal history of NiUkanlba the 
workt ol b>iUkanlha the penod of bis lltorar> Qcllrity the contents of Ids 
twelre Maylkhas which together constitute his dlg'Kt called Hhagmula 
hhSskara his position In Dhannaststm rUeraturo and the position of the 
A yawihiramaytiklia in modem TXlndu Iaw Those rho want to mske a 
detailed rtndy of theso roaltoTS most refer to that Introdncllon Bat for lb** 
iKsnefit of tlwjso who do t»t know Ran trft a brief Irestmcnt of tho mstt*^ 
detailed above is given here 

An cxhanstlre synopsis of contents an Index of eases and Taw nryswt* 
and a general index which niw contains Id Italics Importsnt ‘Sanskrit wonls 
wiU it Is hoped add to tho usefulness of this edition of the tranil'ti'wi rf 
the A jTahXmcoaylkha. 


P V Kice 
S C Patwirdliia 
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INTRODUCTION 


Information about tho family of Nilakantha can be gleaned from several 
sources- S^ankarabbatta, the father of Nilakantha, wrote an account of 
the family called Gadhivams^lnucarita This work was so called because the 
goira of the family was Vis^'vamitia. Tho work was brought to the notice of 
scholars by tho late MahnmaliopadJiyaya HaraprasSd S astri ( vide Indian 
Antiquaiy, vol 41 pp 7-13 ) Pandit Kantaniithabhatta pubhshed at Mir- 
zapur in 1908 a poem called * Bhattavams'^akavyam ’ in ten sargas ( cantos ) 
and 409 verses, in which he gives a detailed history of the family to which 
both he and Nilakantha belonged Besides, the numerous works composed 
by the mombeis of this family during the peiiod of several centuries furnish 
considerable material for constructing a brief but reliable history of the family. 

The homo of the family was at Paithan in the Deccan on the Godavaii 
The goira of the family was Vis^amitia or Giidhi The most ancient ances- 
tor named is Nagapas a oi Naganatha, whoso son was Cangadeva, whose son 
was Govinda Tho real history of the family begins with EamesVarabhatta, 
son of Govinda. Bame8''varabhafta was a veiy learned man, had numerous 
pupils, cured of leprosy the son of an influential Mahomedan officer of the 
Ahmednagar kingdom and travelled extensively. When on a pilgrimage to 
Dvaraka his first son Narayanabhatta was born to him infl^«^!6l435 (1513 A»D.), 
EamesVaiabhatta migrated eight years later to Benaies. He had tw'o more 
sons S'^ridhara and Madhava. Eames^vara died at a very advanced age and 
his wife became a saH 

Narayanabhatta learnt all the s'^astias at the feet of his father. He van- 
quished Maithila and Gauda pandits at the house of Todarmal, tho famous 
financier, scholar and statesman m the leign of Akbar- He was tho most 
illustrious member of his family He was very fond of copying and collecting 
Sanskrit manuscripts. He is said to have lebuilt the famous temple of 
Vis ves vaia at Benares that had been lazed to the ground by the Mussalmans. 
Por his great learning and piety Narayanabhatta was given the title of 
* Jagadguru ’ and his family was given the first place of honour in the assembly 
of learned brahmanas and at the recitation of the Vedas, which lattei distinc- 
tion, it IS said, still continues in the family- Narayanabhatta wiote the 
Prayogaratna, Tristhalisetu and several other works. 

Narayanabhatta had three sons, Eamakrsna, S^ankara and Govinda Eama- 
krsna was a very learned man and a great student of Mimamsa. S'^ankara- 
bhajta was a profound mimamsaka. He wiote a commentary on the S^astra- 
dipika, a work called Dvaitammaya, the Mimamsabalaprakas^a, the Dharma- 
prakas'^a and several other works. 

Eamakrsna had thiee sons, Dinakaia alias Divakara, Kamalakara and 
Iiak^mapa. Dmakara wrote the^Bhatjjadinakari, the S^'antisara, the Dinakaio- 

II 
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ddyota, Kijn^ttkaia \STOto no lea tian twentT-hro Prorki The Nltiiiajiislndhti' 
one o( fail caillcst vrorfa cempceed in 1612 A D LaVjmtuj* moto 
tho icamntiuv tbo GotrapnvvtmimtBa »nd other wort** 

As the colophon to tho Vyav^ldlratAtkrt of NUthanJhft show*, 
bha^ta had font sons BaigonStb* DlmodarSi Nfsimha w>d NlUiapJhfti tho 
last being the youngost. 

IhnakmrftO^wi DiTfiVntu had a son called Vis rca vartbba|Ja or Qigfi 
bha\(a. Tho latter o ffi c ia ted at tho coronation of Bhlvaii the fonoder of 
tho Uaratha Enapira^ He completed bis father ■ digest called Udd^'ota and 
%rroto tho Bh&llaclnlBtna^l tho Kfiyaathadhannadlpa tho fiTlT&rhoda^'a and 
tevotal other ^otks. 

Tho podigreo of tho fanQy as far ai Kilahaplha hit conslns and hit im 
ncdlato descendants axo concerned Is act forth In the accompanying taUe. 


Kftgap&aa or Nlgai^ba 

1 

C&dgadeva 

I 

Gonnda 


I 

Mrfiyaps 


Hjtses ram 

■ I -- 


B ndhara 
(died sonlws) 




1 

E&maVppja ■» Bmi 


— j i i ^1 

SadVara GovinJa JUghunltha rraUxitara 
1 (four *oo') 


r 


I 


Radganltha Ditnodwa Kplmha NiUV»n\hi 


aiddhw \-aro 


J- 


B'oAVn 


t)m»Vara 

abai 

Dirliara 


Kamalikara BVi:' 

JifJ *on!e^ I 

TVjjMxra 


Itlino Pao^fitrr 

I 

« 

ftX.t 


mar* » — 1 

1 I i * 

itnxxn \tj\rt Tnhl'ikara R*ilxa ^ ^ 


Vis 
aUis 

Qlr4tU\U 

dieJrcnlf^* 


eUUrlrs 

I 

TJ^Tr% tart 


INTRODUCTION, 


XI 


1 Damodarabhatta, the older biofcbor of Nilalcanfcba, had a Bon SiddhesVara 
who composed a worb called Samshoramaylikha in 1679-80 A. D Nilakanfcha 
had two sons, S’anknra and Bhanu* S ankara had a hand in editing his 
father’s Snniskaramaylikhn* Ho is also the authoi of Kundabhaskara, VratSrka 
and other works. Bhunnbhatta also wrote several works* Nilakantha’s 
daughter's son DivukaiabhaBa Kala ( Kale m Marathi ) was a very learned 
man and composed an oxtensuo digest called Dharmas astrasndhunidhi* It is 
not necessarj' to pursue hero the history of tlio family beyond this stage 

Nilakantha composed an oncj clopocdia dealing with the various topics of 
dharmas^ifetra. This woik is generally styled Bhagavanta-bhSskara in honour 
of Nilakantha’s patron, Bhagavanta-deva oi Bhagavantavarman, a Bundella 
chieftain of the Songara ( SVugivara ) clan, who luled at Bharoha near the 
confluence of the Jumna and Chambal. As the whole work was styled 
Bhaskara ( the sun ), the twelve parts of it boar the name MayTikha ( lay ). 
In most of the Mayhkhas Nilakantha expressly states that he composed the 
Woik at the command of Bhagavantadeva. 

The order in which the twelve Maylikhns wore composed and the sub- 
jects of which they treat are as follows* (l) SaraskaramayTikha (the 
description of the principal samskiiras i. o. purificatory ceremonies sucH 
as garbhlidhanai ]Stakarma, niimakaiana, npanayana, mariiago etc, and 
matters ancillary thereto ) J ( 2 ) AcaramaySkha ( the daily duties from rising 
to going to bed such as blushing the teeth, bathing, worship, sandhyavandana, 
]apa, homa, the five daily yajSas, taipana, meals etc ) ; ( 3 ) Samaya- 
maySkha ( the hihis and then nomonalature, important festivals like Eama- 
navami, Navaratra, Mahus^varutra etc , offering of pinda on amavasya, 
eclipses, rites appropriate to each month from caitrn, the intercalary month, 
actions prohibited in the Kali age ) ; ( 4 ) S^raddha-maySkha ( definition of 

s'raddha, parvana and ekoddista, proper time and place for s’raddha, persons 
competent to offer s'lnddha, food allowed in s'raddha, brahmanas unfit to be 
invited at s'^i^ddba etc ) ; ( 6 ) Nitimaylkha ( king, coronation, king’s 

duties, seven constituent elements of a state, envoys, etc. ) ,* ( 6 ) 
Vyavaharamaylkha ( procedure and eighteen titles of law ) J ( 7 ) Dano- 
mayUkha ( definition of c^OTia, kinds of gifts, sixteen great gifts, etc. ) ; ( 8 ) 
Utsarga-mayUkha ( dedication of a reservoir of water, wells eto to- the 
public, the ritual thereof, planting of trees etc ) ,' ( 9 ) Pratisthamaynkha 

( consecration of temples and images, repairing old temples etc. ) ; ( 10 ) 

Prayas’cittamaylkha ( definitipn of prayas oitta, hells, different births to , 
which sinners are condemned, various kinds of prayas'^cittas, visit to sacr- 
ed places), ( 11 ) S'^uddhimaylikha (purification of vessels of gold, silver,, 
copper, clay etc , periods of impurity on birth and death J practice of saH etc ),' 
(12) S^antimaySkha (definition of s anti, Vinayakas^anti, graha-s'^anti, various 
propitiatory rites on the happening of portents or inauspicious things ). 

^ ' Nilakantha also composed a work called Vyavaharatattva, which is an 
abridgment of the VyavahSramayBkha. This work has been published as an 



xn 


VYlVABAaAJ£ATt7KHl 


ipprodlt to the edition of tho VyartharamnyHkha ( Bhandatfait OncnUl 
InsHtnte Poona). In that wort bo rafen to tbo VpiTTiharainaymn u 
already oompo«>d by him So that work Is not a Cr*t rongh draft or jd'O al 
the YyaTahUramayhtha bnt Is rather an epitome of hh larger wort for tho 
benefit of boglnnera Ho api>ean to have composed a lopamto wort on adoj^ 
tion rfji Dattakaninjayn 

NilaVai)^ha ■ lUcrary ootiriti mnat ho placod In tho 6nt Iialt of the 
17th centnry Wo eaw above that bw grand father MtrSyanablmtla was 

bom in 1513 HU father S'ankatn bhalta quote* in his Dmilanlmaya tbo 

■Jodarananda which must have been composed between 1570 - 15SG ( the ynr 
of the death of Todarmal ) So tho DvaUonir^ya was not composed much 
oatli® than IGOO A D Kamol^fcara who waa the paternal firat coo'ln of 
hilakaijtha composed in 1Q12 A D. hit himayasin<la which was one of his 
earliest works. One ms- of tbo VyavahlTatattva bear* tho date samtat 1700 
( I e. 1G43-44 \ D ) S^adkara (ho eon of hilakapllia eompceed hU Kundw 
hh&skara in 1G71 and DivSkarabItat(a daughter a ton of IsiUVanlJa wrolo 
Ids AcXmrka m ICSG \ D Therefore Njhkai}tba* literary acti\it> lies Let 
ween ICIOand 1C50 \D 

Isilakaij^ha occupies a prominent position among the medlsftval Pan»kril 
TTitom on dharma.sVrtra Ho frequently differs from VijuSots vara iLe re- 
nowned author of the ifiUkpriL Tlieae differeoces bare been polntcl eat 
in tho notes and in tho Index In tho aTTangemout of the ruhjrets of 
dhaxtnaiistra and in their treatment ho wm Urgely Inrtoencol L> tho >fa4»na 
ratna He frequently refers to other digests and rneycloterdlas !(k- hit own 
rlt, the Caturvargacintloianl of HemtUri (he % iti'lsratrultara of Cao-Irs rata* 
tho hpiiiuhapra^t and tho Tedaunanda NiUkanfha eiprt-irs frank diwenl 
even from tho mo*t eminent of his pre^lecesjan lie l*oldly critlelr^ eren 
his (nther • nen tbougii S^efikaral Ka\ts was a pmfcrmtl MimUnsaks 
Nilftkaijlba was himself a profound atudrnt of the MtmlnjiS tyitem In Ilia 
T«slne« of tho maleruls drawn upon In ease aol praeo cf itfl* In the 
brcrily and locidlly of his remarks In cl'-amr-a of Tliitra and In loncil pre- 
sentation of topics ho i« hardly sarpom-al fqr any rntdlattal wHli-r no 
dharmaa Kalra 

K few smrd* about the position of (he In taniefn 

ninJa Low msr not ba cal rt (Uto 1 -r» Ii b«i Ic-n irr^!-ll( ,i'l Ir 

tlio rrirr Coandl mnl hr ■t'' l>c,ail,T riij'i Crail tint Jf.aa I' 5 ( 1 ^ 

Iprt the M»TSkh» •« lh» Irt-V* r( cHft »a<ti-,llr la V c- ir Inli- 
In I'lc M»ntba craalrr lo • r»laa iri D '>rf U >t ‘1 iit It r( 
lairatroanl authcritr »c-l » •arc-Urr llv I' • U‘'"r l> • 

T ft, ftraa, . fl. 1 t -t. in P- {I' f ' I” •' t II' " "r ’ 

r>IrM >.ti 1 I "a. n •' r If '*■* ' ' f,raJn J f at I ,1 ( f • I"' I 

, Cutill JUtr lta,<r til (T C I. 
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is assigned to the VyavahSramaylkha* The VyavaharamaySkha is of para- 
mount authority in Gujerat, the town and island of Bombay and 'in northern 
Konkafa.^ Though the pre-eminence of the Mitaksara in the Maratha 
country i^ acknowledged, yet in a few instances its doctrines have been either 
set aside on modified in favour of the views propounded by the Vyavahara- 
maySkha. Eoi instance, though the Mitaksaia nowhere expressly recognizes 
the sistei as a gotraja sapinda^ the courts? following the MayHkha, have 
assigned to her a very high place as an hen even in the Maiatha country’- 
and in Batnagiii It is a well-established rale of the Bombay High Court 
that wheie the Mitaksara is either silent oi obscure the aid of the Vyava- 
haramaylkha must be invoked for its interpretation and the principle of 
interpretation is to harmonize both works wherever and so far as that is 
reasonably possible ® It is instructive to see how the Vyavaharamaylkha 
came to be recognised as the leading authority in Gujerat in matters of Hindu 
Law It has been stated above that the family of Nilakantha came from 
Paithan in the Deccan* Naturally all the learned members of this family, 
though they wrote in Benares or elsewhere, preferred the usages of the 
Deccan and S^ankarabhatta, the father of Nilakantha, says in his Dvaita* 
nimaya that he will abide by the views of Deccan writers Therefore the 
works of the Bhat^s of Benares were highly esteemed by the learned men 
of the Maratha Country That the Maylkhas of Nilakantha were eagerly 
sought for even as far to the south as Belgaum in the times of the Peshwas 
is established by a letter of Naro Yinayak, Mamlatdar of Athni in the pre- 
sent Belgaum District, dated 28th June 1797^, where reference is made to 
the copying of the six May5khas on samskaia, acara, samaya, sraddha, niti 
and vyavahara and a request is made that the other six Maylkhas might 
be sent for a copy being made When the Marathas held sway over Gujeiat 
in the 18th century, the works of Komalakara ( particularly the Nirnaya- 
Bindhu ) and of Nilakantha were rehed upon by the s^astiis at the comt of 
the Maratha rulers of Gujerat^ Thus the Yyavaharamaylikha had come to be 
recognised as a work of paramount authority in Gujerat at the time of the 
advent of the British m the first decades of the 19th century. It appears that 
even in Nor them India the VyavahSramaylkha was referired to by the British 


1. Vide Bakhmabai v Badhaha% 5 Bom H 0 E { A. 0 J. ) 181 at p 186, Naj ayan 
V Nana 7 Bom. H 0. E ( A 0 J ) 153 at p 169 , Krishnaji v Pandurang 12 Bom, H 0. E. 
65, at pp. 67 — 68 , Janh^ba^ v Sundra 14 Bom, 612 at p 616 ( a case from Eatnagin ). 

2. LalhtbJiai v Mankuvarbat 2 Bom 388 at p 418 , Jankibai v Sundra 14 Bom 612 at 
pp 623 — 624 , Vyas Chimanlal v Vyas Bamchandra 24 Bom 367 ( P B ) at p 373. 

3 Qojabaz v Shnmant Shaltaprao 17 Bom 114 at 118 , Bai Kesserbai v Hunsraj 30 
Bom 431, 442 ( P 0, ) , Bhagwan v Waruba% 82 Bom 300 at p 812 

4. Vide Introduction to the edition of the test of the Vyavaharamayutha p. XLIII n 1 
( Bhahdarhar Institute ) where the letter is set out in full. 

6. Vide Lallubhaiy. Mankuvathai 2 Bom 388, pp 418 — 419 and. Bhagirthibazv. Eahnu- 
girao 11 Eonr 286 ( P. B ) at pp 294 — 295 for the reasons of the pre-eminent position of 
the Vyavahgramayukha in Gujerat and in Bombay island. 
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oonrtf u eady u 16X3 A D ^ 

Ai the Vyivaharamaylkh* it taid to be of pwwnonnt authority In 
Dorthom Konian and at It oonslderahly differs from the MltSkjart in maUera 
of Inheritance and tnoceeiioQ it it of great practical Importance to wttlo with 
preoition the exact limits In northern Konkan np to which the Maylkha 
mnst be regarded as ropreme. It has been dedaod that Karaaja, an island 
opposite the Bombay hathottr U governed by the principle* of the hTaylkha* 
tltot Mahad the eouthemmost Taloka of the Kolafaa District is not under the 
paramount influenoo of the hTayffkha and that the ptodotnlnanco ol the Ma» 
ylkha cannot either on prbcli^e or nnthonty be taken further aonlb than 
Obaul andNagolhna { in the northern part ol liiB Kolaba District* ) 

Though the authority of the VyavahStamaylkha is supremo In Gujerat 
in the island of Bombay and in northern Konkan and high in the Maratha 
co unt ry it la not to be ai^jposed that the whole ol it has either been accepted 
by the peoyie or adopted by the courts. There are toveral matters such as 
the twelve kinds of sons the dfteen kinds ol slaro* and the marriage of a 
person with girls belonging to lower castes than bis own on which Xtilakaniha 
dweEs with 01 much learning and seriousness as any ancient wntor although 
those usages bad become obsolete centnrice beforo his day hilaka;plha nyt 
that the paternal great^'grand father the paternal uncle and the hall brother s 
0 on fueoeed together as hem Dot the courts bare never recognised this rule 
nor has that new ever been made tbe foundatios of a claim in a court of law* 
Nilaka^tha, foQowiug bis father SaAkanbbaita says that a daughters sou 
or a sister e son can be adopted oven by a person belonging to the throe 
twice-born classes But the Bombay Ulgh Court owing probably to mls- 
appichcnriou as to tbe corr e c t meaning of a highly abstruse po^age of the 
Mayhtba ( pp- 112-118 ol the prewnt Iran laUon and notes thereon ) bolds 
that the VyarahflramayBkh* is oppomd to the edoptlon by the regoueralo 
clashes of the daughter i eon and titters aom* 


t. Y*J* r JUfl/WB 11 All.T)*at y 31* 

a. Via#SoUortwT SUaf-alBIVjm.ajX 

fl. t cifl*4on«n cn (wb<MU.ssotwtirt«ffr-»«Mj. 

i VId* T G«rxfyi 1 IVra r •* r ^ Xf»^Ur«rrtBi 3 r -a- * 
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ABBREVIATIONS. 


Alt- br. = Aitareya-brahmana 
Ap. Gr. S. = Apasfcamba-grhya-sSfcra 
Ap. S^r. S. = Apasfcamba-s'raufea-sltra 
Baud Dh S. = Baudhayana-dharmasHfcra 
B. I. = Bibliotheca Indioa senes 

Bor. = Borradaile’s translation of the Vyavaharamaynkha contained 
in Stokes’ collection 

Br. = Brhaspati, translated by Br. Jolly in Sacred Books of the 
East, vol. 33 

B. S Series = Bombay Sanskiit series 
0 P Code = Givil Procedure Code 
Bh S, = Bharmasltra 
B M = Battakamimamsa 

Katt = KatySyana ( text reconstructed by P. V< Kane with transla- 
tion and notes ) 

Mit« = Mitakeara 

Nar. = Narada in S. B. E. 

Nil = Nilakantha 

Par* M. = Paras^ara-Madhaviya ( Bombay Sa.nskrit Series ) 

Eg* = Egveda 

S* = Stokes’ collection of Hindu Law Books 

S* B. E* = Sacred Books of the East series 

Sm. 0 = Smrti-candrika 

Tai. A* ^ Taittiriya Aianyaka 

Tai S = Taittiriya Samhitg 

“S^]* S* = Vajasaneyasamhita 

V. 0. — Vivada-ointamam 

Vir = Viramitrodaya ( Jivananda’s edition ) 

V* M = VyavaharamaySkha ( edited by P. V* Kane with notes in 
the Govt. Oriental Series, Bhandarkar Institute, Poona) 

V* E* = Vivada-ratnakara 

Vy* Mat = Vyavaharamatrka ( edited by Sir Asutosh Mukerji ) 
YS]* = YajSavalkya-smrti 
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\eabTmdabaJ T Ramebaadrm 118 ml 
\f«bTaatnOT Kaablbai 163 ml. ml. 


fl 3Ioo I A 40 1 4" I 
RMoo.1 A 600 163ml ICOmS. 

11 1100.1 A 46" lain inmU 

13 Uoo. I A sr lll-» i 

14 Moo. 1 A- 418 IGU 1 
1 r A. 31 "8 C. 

I A 103 103m I 

<4 1 A. 100 13.m a. 

6 1 A 1 l""H l-"m I 
6 1 A. 40 l“Oml 

6 I A 16 1 f-m 3. I 

0 I A F<t lUm 1 j 

" I A II 11,^ S. 1 

"1 A 115 1 In 1, I 

1 A. IPl ftOm 1- . 

7 LA 113 Ulm 1 ' 

- 1 A 110 ^ 4 r 

A1 A 3i0 113 I I 

10 I A.1 5 !«•» 1 

Itl Xl-^ 113 

1-1 A l*^ 0* i 

?3LA lC.>a3. IM 1 


16 LX "I 235ril 
161 X118 Him! 113m, 
90LX-0 160m 
33 LX 1-6 lB3mL 
SOL X in rsoi. 

891 Xl"6 ISSnL 
40 1 X 40 66n a. 

41 LA 300 ICinl 
431 XIX llOn 2 
431 A 1 1.01 

441 X 308 163n 1 
431 A 6S lOWl 
, 43 I X 161 8Cm 3. 

44 I A 1./0 80 k 3. 

41 I X 340 10- a 
4^1 X41 li-sm 3. 

451 X 3 151m 4. 

4 I X 913 166m 9 
48 1 XM lOSn 
48 1 X 1D4 166m 3 

48 I A 380 llCm 4. 

481 A 8t0 1G6» 

40 I X61S 118m 1 

49 1 A ICA 80m 8, A-'n 3 102a I 
491 X8A3 U2m 1 

49 1 A 395 N>mS 
60 1 A 32 98 1 00 

60 1 X 192 86 i 
61 1 A 120 3lCm 1 

fit r X 1C3 ACm a. 

61 LA 1 1 l“7a 
61 I X I— 19-J 1. 

61 ! A 30" lOlm 3. 

61 1 A 85 86 L 

XI A 153 IlOm a, 1 3 2C 2 
63 I A SOI 3Ma 4 
66 I X 1 t lU 
1 A I6»m. 

69 I A 13 ICOm 
U‘‘'Ui 2 r 4^41 I 

( i-r j r J 2^ 11 4 

t 15 ) l 2 144 11 i. 

(|m 6M i 1 ^ 1<< 7 
I 1 •■) I 2 3 irm I 

0 -< n 2 31 101^ 

(1 9)1 2 H 1 0ml 

1105)1 2 I Um4 

1 ) J 2 T) in 
915 n II 1 11 Ilia 4 

4 It ta IL( It (A C 2 J r t J- 
MVtn H I I (A I 2 It : 

/■I m fl C K I I- t 
a ivrt II C J I*» ' 2 ) jn n * i 


t 
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1 Bora L B 770 ISOii 1 
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2 Bom L B 168 lllii j 
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5 Bom L R 241 J.8S;i 1 
5 Bom L B 516 159)t 

5 Bom L E 581 162)i 


G Bom L R 100 103)i3 
GBom L R 025 135 )i 2 
7 Bom L R 232 87n 4, 88n 2 
OBom L E 1140 102« 2 
11 Bom L E 205 8)i 2 
11 Bom L B G54 84)i 1 
11 Bom L E 708 7n 1 

11 Bom L E 707 82u 2, 120)i, 123;t 2, 

132)1 4, 167)1 3 

12 Bom L E 863 142)i 1 

12 Bom L E 487 155)i 2 

13 Bom L E 552 163)) 1 
IS Bom L R 1005 163)i 1 

15 Bom L E 82G 238)) 3 

16 Bom L E 683 118)) 1 
16 Bom L R 600 163)) 1 
16 Bom L R 757 167)) 2 


17 Bom L E 315 IGln 
17 Bom L R 361 04)!. 2 
10 Bom L E 23 120n- 

19 Bom L E 320 183)) 

10 Bom L E 642 86)) 2 

20 Bom L R IGl 120?) 1 

21 Bom L R 419 201)) 2 

21 Bom L R 427 106)) 2 

22 Bom L R 226 ziGn 1 
22- Bom 'L R 1070 156)) 2 

23 Bom L R 482 104)t 1 
23 Bom L R 1320 109)) 8 

25 Bom L R 274 122)^ 

26 Bom L R 411 113)) 
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25 Bom L R 120 OOn 
25 Bom. L R 577 98)) 1, 99)? 

25 Bom L R 813 128;) 1 

25 Bom L E 817 104); 1 

26 Bom L R 269 102)i 2 
2G Bom L R 1210 186)) 1 

27 Bom B B 2GG IBOu 
27 Bom L B 3G5 110)) 2 
27 Bom L B 111 122;; 

27 Bom L B 633 180;) 8 
27 Bom L B 921 llG)i 4 

27 Bom r- B 1003 1G4)) 1, 165)). 

23 Bom L B 40 80)) 1 

28 Bom L B 505 98)i 1 
23 Bom L E 742 118;i 1 

28 Bom L E 144G 8G)) 2 

29 Bom L R 1 150)) 

20 Bom L R Cl 102;) 2 
20 Bom L E 1320 118)i 1 
29 Bom L R 1412 102)i 
SO Bom L E 457 102;) 1 

31 Bom L R C28 177)) 

32 Bom L E 709 159)t, IGS;) 1 

32 Bom L E 995 05)) 1 

33 Bom L E 48 94)) 2 
33 Bom L E 180 217)) 1 
33 Bom L E 289 . 99)i 
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88 Bom L E 1226 118)) 1. 

33 Bom L E 1348 07n 1 
88 Bom L E 1411 165)) 

83 Bora L R 152G 08)) 1 

34 Bom L R 55 217)) 1 
34 Bom L R 630 118)) 1. 

34 Bom L E 802 118)) 

84 Bom L R 1079 217)) 1 

34 Bom L R 1144 180)) 2, 217n 1 

84 Bom L R 1325 93)i 1 

34 Bom L R 1832 12C)) 2 

35 Bom L R 75 120 ))1 

35 Bom L R 200 118 nl, 182 n2 

85 Bom L R 397 162 n 
35 Bom L E 597 1G3 iil 

1 Bom 73 201 ))2 ■■ 

1 Bom 97 97 ))1, 98 nl 
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1 Bom 177 191 ))3, 192 n, 192 n2, 193 ))1, 
195 n3, 19G nl 

1 Bom 262 214 n4, 216 ))4. 
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IBom 557 192 n 
IBom 5G1 89))1 
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6 Bom 88 78 n6. 
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6 Bom. 110 111*9,160*. 

5 Bom:. 904 K9 a. 
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6 Bom 660 166 *3. 

6Bom.C03 100*. 

OBom 94 936*1 
OBom 86 155 *3. 
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OBom. 478 990*4 
0 Bom 496 116 *1. 
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OBom 040 SSnl 'VnO 
0 Bom. 610 100 n2- 

7 Pom. &1 160 nS, 163 *3, 19^ nl 
T Bom 160 lai nS, ISO *4. 

7 Bom 931 107 *6. 

7 Bom 491 181 «, 

9 Bom 01 100 *. 
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10 Bom 00 laOn, 

10 Bom 149 8«0. 

10 Bom. 803 93 *3. 

10 Bom- 579 103*3. 

10Bom,62S 8*6,00*8,03*2. 

UBoin.9S5 163*1, 166 *3. 190 *5, 190 

187 *3. 

31 Bom, 590 163 *1 
\ 11 Bom 881 115*3. 

) 11 Bom CTS 100*4 


iaBom,2S MShS. 

19Bom.96 169 »3 
12 Bom- 105 100 nS. 

19 Bom. 899 109*8, 
nl. 19Bom 605 187 n2. 

18Bom,reO 106*9. 

•4, 14 Bom. 1 166 nS. 

14 Bom 90 106 *3. 

UBom 940 111*4, 

14 Bom S89 oenl. 

14 Bom, 483 386*1. 

14 Bom, 605 167*1. 
llBcFm-013 187*3. 

10 Bom. 83 186 *3. 

16 Bom. 110 U6n3,UT«L 
1C Bom 39 78 *6, 07 *4. 
lOBom 716 leSnl 

17 Bom. 100 115*4 

17 Bom. 114 158*. 188* 1. ISO* 

IT Bom 971 91*4.94*9. 

17 Bom- 908 95* 1. 

UBom 801 985* t 
17 Bom 486 986* 1. 

17 Bom COO 161*9. 

17 Bom. 768 180* 9. IS'n 3, 158* 1. 
18Bom 197 148* 3. 

19 Boa 498 3U*4 190*3 
19 Bom 681 168a 8. 
aoBom 178 1 63*. 

SOBom Oil a09*l> 
iOBota 731 aOlnS. 

21 Bom. 105 190*1. 

HBoai-SSS 148*8. 

93Bom 101 98*9. 

93 Bom 73 141*8. 

SSaMn.*^ 341*3. 

93 Bom. 339 166*8, 184*8. 

38 Bom 3/7 90*1 
38Bcrm.S91 1 6*1 

98 Bom- 837 110*1 
88 Boffl. 464 S07* 3. 

33BOCI.C03 86*1 

33 Bom 630 100* 8 
fiSBom 796 935*1. 
tlBom 09 101*1 
91 Bom 193 191*1 

34 Bom 805 301* 1 211* 1 
34 Bom 817 168* 1. 

Kj 91 Bom 807 101*1, iaj»9.l07*5 111*4 
IK* 1 

94 Bom. 4-3 113* 

91 Bom 547 80* 8. 

34 Bom 563 l6So 
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25 Bom 5<17 120if t 
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26 Bom ICvI 15'Iii 

26 Bom 710 16.5JI 

27 Bom 75 116ji 3 

27 Bom 610 162)! 

28 Bom 103 207 n S 

28 Bom 158 151)1 2. 163)i 3 

29 Bom 57 80)i .8 
29 Bom 91 mil 1 

29 Bom 316 151;i 1 

80 Bom 197 187)) 8. 189)i 1 

80 Bom 229 180)^ 3 

30 Bom 338 177« 

30 Bom 131 lllnl, 160)i, 183)i 1, 190/! 
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31 Bom. 54 93)i 1, 102)z 1. 

81 Bom 351 IO^k 1 and 2. 

31 Bom 495 155ji 2 
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32 Bom 275 191ir 8 
32 Bom 300 102)z 
32 Bom 348 217)) 1 
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32 Bom 455 196)1 2 

32 Bom 562 99)! 

33 Bom 107 104)) 1 

33 Bom 404 167)) 1 

88 Bom 483 7n 1 

33 Bom 452 84)) 1 

88 Bom 669 111)) 2, 120)), 123)) 2 
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34 Bom 106 185)) 2 

34 Bom 385 183)) 

84 Bom 491 113n 

34 Bom 510 155)) 2 

34 Bom 663 84)) 2 

35 Bom 169 234)) 2 

35 Bom 199 201)) 2 

35 Bom 389 163)) 1 

36 Bom 29 236)) 1 
86 Bom 88 162)) 1, 

36 Bom 94 25)) 2 

36 Bom 188 160)) 8 

36 Bom 276 142)) 1 

86 Bom 389 84)) 1, 131)) 2, 176)) 1, 188)) 1, 

191)) 1 

36 Bom 379 140)) 2 

36 Bom 424 78n 3, 8Sn 2 

36 Bom 646 161)) 

87 Bom 116 108)) 2 


37 Bom 295 189)) 1 
89 Bom. 87 169)) 1. 

89 Bom 168 167)) 2, 193)) 2, 236)) 4. 
89 Bom 378 91)) 2. 

89 Bom 441 110)) 2. 

39 Bom. 539 80)) 3. 

40 Bora 126 217)) 1 
10 Bom 869 99)) 

40 Bom 429 121)) 2 

41 Bom 815 120)) 1, 128)) 1 

41 Bom 618 187)) 2. 

42 Bom 136 1.52)). 

12 Bom 277 120)) 1 

42 Bom 547 120)! 

43 Bom 461 162)1 

43 Bom 612 217)) 1. 

44 Bom 185 99)). 

44 Bom 496 249)) 1 

45 Bom 296 95)) 1. 

45 Bom 353 I65n, 

45 Bom 1106 166)) 3. 

46 Bom 292 161)) 2. 

46 Bom 424 99)i 

46 Bom 455 109)) 3, 192)) 2 
46 Bom 641 128)) 1. 

46 Bom. 716 168)) 1, 

46 Bom 871 97)) 1. 

47 Bom 48 164)) 1, 165)) 

47 Bom 389 141)) 1. 

47 Bom 542 122)). 

47 Bom 707 192)) 

47 Bom 940 163)) 2. 

48 Bom 368 192)) 2 
48 Bom 468 987)1. 

48 Bom 669 165)), 191)) 8. 

49 Bom. 282 169)) 

49 Bom 459 153)) 2, 154)) 8 
49 Bom 616 110)) 2 
49 Bom 672 116)) 4 

49 Bom 739 164)) 1, 165n 

50 Bom 4:68 118)) 1 

60 Bom. 604 140)) 8, 153)), 268)) 2 

60 Bom 816 86)) 2 

61 Bom. 194 169)) 

61 Bom 476 151)) 2 
61 Bom 784 168)) 1 
54 Bom 417 94)) 2 
64 Bom 564 169)) 1 
66 Bom. 36 217)) 1 
66 Bom 298 llSn 
20 0 W N 116)) 4 
1 Cal 1 99)). 

1 Cal 276 188)) 
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366 107»6. 

I 667 130nl- 
I 660 iCTwi. 

L148 ai6nl- 
I 119 84n 1, IM* 1 
1,866 10411. 

0, 619 94b ». 
iL7a6 lan* 

]*L8a6 ImB. 

^M8 ISOnt 

0*1.01 90b- 

0*L4S3 inn, 

OL194 90B. 

OL 681 1S9»- 

0^g66 116 b6. 

(^ 190 87b 4- 
0^1006 WBl. 

461 189n8. 
f 188 aS8Bl 
rO»L668 iSOBl- 
3Ol.«10 188»1 13U>1- 

ocu.8« *n»»- 

OCW-BIM 

^0O.I 8» I®'’ 

loci ®o IS*.- 
n Ol 810 ITT'^ 

UOl.88* IM"'- 
j8 01.1081 Ba«8. 

^0.1.11 198.. 

J6 0.1.866 1®"8- 

,80^.615 01.8, tan. 16S«S 
50 0.1 St» 18. 6. 

60 Cl. 801 8^’ 

66 CL 1188 168.- 
66 0.1 1188 1*8.. 

111.8 S C.B. 88 1^8 

lSiH.0.E-S16 M0.1 

,U.a.H.0.E.1^8. 

611LI,J 8S0 IM.l’ 
lM*d.8M lS5«a. 
iM»a.s8i ieoo4 
31I»A-*1’ ®f»l 
8 M*d. 183 1W« 

!Su.l 86.1 181,1«8«- 

6 11.8. SCI 85. L 

6M.a.l‘8 188.8, 18"»8- 
cluaso ii«8- 

,11.1.407 01.^ 

6110.200 L.1.2- 


■SlImiM lli»l UBn. 
OlIxcLM 138.1 
SUuLlBC 99.1. 
91I.d 148 120. 

11 11.0. 6 U0.2. 

11 lI.d.l6T UOb. 
llM.a.803 106.3. 
laiua-sii 108.2. 
Ulted-lO 166. 

18 11.0. 314 110. 3 


10 1I.<L 38 168. 

Ifl 1I.4L 173 87. 4 
191Ud.l06 108.8, 108.. 
SO 11.0. 76 101.1 
SO 11.0. 307 160.3. 

I S3 11.8 838 111.4 116.L 


Slll.d.333 108.3 
S6U.d.*33 33. 

36 11.8- 183 133. 
S61I.d.800 131.8. 


7 MM. 13 33. 

7 UM. 71 217. L 
, MM. 306 103. L 
81IM.1 m. 
SUM 8T7 307. 3. 
BIIM.43" 131">- 


L 


90 MM. 400 168. 
911IM.100 m.L 
81 lua. la 317. L 
aiuM-Sio 108.1 

91 MM. 813 183. L 
g3MM.16lS 108.8. 

93 UM. 316 98. 1 

38 mm. *83 1 64. 1 
81MM.3T7 33. 
81MM.423 101.L 
86MM183 183. L 
9611.0 U6 188.1 
9IMM.378 101.1 
9TMM.486 31 » L 
33 M,il *8 101. L 
98 MM. 144 188. L 
88MM.666 101. 1 
93 mM. 1036 173. 2* 
83 mm. ISO 09. L 
33 mm. 103 86. 2- 
9) MM. 333 180. 3. 
39MM.867- 103.1 
33 mm Do 3 181" 3. 
aoMM-ns 118.1- 

40 mm. oil 101. 1 
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40 ^rid 65 1 16.1» 2 
JOMnd 816 inj» 2 
4lA[id ISO 215 j! 8. 

41 :Miid 1072 206n 3 

42 Jlnd 711 215JJ. 1 nnd 3 
13Mnd4 102>il, «2. 

43 Mad 32 IOOh. 191n 1. 

43 ]\rad 3% llGa 4. 

43A[nd 161 102a 

43 Mad 876 113a, n7a 1 

44 :Mnd. 114 164a 1. 
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14 Mad 656 116a 4 
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45 Mad 489 102a 1, 
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46 Mad 167 9Su 1, 90a. 
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48 Mad. 1 99n 

48 Mad 254 8Gn 2 
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49 Mad 969 110a 2 
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53 Mad 84 102a 1. 
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4 All 243 1557i 3 

4 All 427 100a 1 and 3 

5 All 311 162a 

6 All 430 87a 4 
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6 All 276 115a 3 
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12 All 328 115n 6. 
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14 All 63 118a 

14 All 57 11671 1 
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19 All 216 15971 

21 AIL 412 113a 

21 All 460 111a 4, 116a 1 

24 All 128 162a 2. 

24 All 273 159n 

25 All 351 180a 4 

26 All 468 176a 2 

25 All 476 176a 2 

26 All 472 120a 1 
26 All 611 207a 2 
32 All. 165 193a 1 


32 All 180 17771. 

32 All. 305 13Ga2 

33 All 118 93a 1. 

33 All. 472 217a 1 
8 1 All 231 176a 2 
Si All 505 Ola 2. 

35 All 80 8Ga2 
87 All 515 159a 
37 All GOl 16371 1 
88AH 416 I63a3,161nl. 
30 All 196 86712 

40 All 178 150a 3 

40 All 371 113a 3 

41 All. 130 152a 

43 All 601 221a 3 

44 All 603 162a 

45 All 715 176a 2, 184a 1 
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46 All 95 21Gal 
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46 All 769 177a 
17 All 10 164a 1. 
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47 All 403 155a 8, 184a 8 

48 All 9 217nl 
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51 All 336 217a 1 
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3 Patna 162 191 37i 
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10 Patna 04 208 9i. 
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2 Patna L J 481 110 a 2 
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2 Lahore 40 135 7t2 
4 Lahore 217 nl 
6 Lahore 92 86 7i2 
6 Lahore 192 177 a 
6 Lahore 876 102 7il 
6 Lahore 386 152 nl 
6 Lucknow 365 177 n 
6 Lucknow 466 173 a 
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THE 


VYAVAHARAMAYUKHA 

Composed by 

BHATTA NILAKANTHA 

« 


1 Having spoken of bhe vrays of loyal policy and fittingly Lowed to the 
lotus-like feet of the lefulgent (Sun), Nilakantha composes a httle (woik) on 
the disposal (decision) of vyavahdra (judicial inoceedings) 

2 I contemplate my leveied (fathei) S'ankaia, the only leadei among 
the best of Biahmanas, who looked aftei the leligious practices ( of the peo- 
ple ), who was endowed with happiness, who was the teachei of all m Ras""! 
(Benaies) 

3 That highest Beisou, who appealed in two forms m this woild foi' 
piopounding two conflicting paths ( sj stems), hasheie(now) accepted bhe 
non-diffeience of (the views of the two ) Mimamsakas, (being bom) in one 
form as Bhatta SVnkaia 

4 Thcie aie ceitain (doctiines) heie which aie accepted by some who 
lead (people) astiay; I have discaided them as thej ale baseless On account 
of this (discaidmg) theie is no deficicnCv of tieatment in this (woik)) wor-i 
ship does nob become deficient by the absence of the flowei of the skj'- 


V 1 ‘Having spoken policy’ — Tins lofcrs to the composition of the Nltimayukha, 

which immediately preceded that of the Vyaiaharamaj ukha 

V 2 This \ else also applies to god S’ankaia by- means 'of ( Paronomasia ) The 

Words aio paronomastic The vciso (with S'ankaia) means ‘ I contem- 

plate (the god) S'ankara, who has the moon ns tho only thing (by way of decoration) on his head 
tiho IS tho lord of tho Bull, vho is accomiiauied by PSiiatl (called S'lva), vho is the irispirer 
of all in KSb'l and who is an object'of -woiship’, S’na is the presiding doily of Benares 

V 3 Foi detailed explanation of tliis*acrse, vide notes to V M pp 1 — 3 Tho two 
Slimninsakas aic Prabhakara and Kuniarila Nilakantha' claims tliat his father explained 
away the diCcronces between the wow s of Prabhakara and Kiimaril i Mandlik’s explanation 
that the first half of the xorsc icfors to S'ankara and Kumarila and that tho latter half says that 
S'aukarabhatta accepted the identity of thc'humaii'soul with tho diMuo'essencc propounded 
by Vyasa is far-fetched and wrong Tho doctnne of admxla was not propounded by 
Mivtaiiisalas properly so called andVyasa and his school aro hardly ever designated 
Mlmasxna'has, 

V f, Khapuspa ( sky — flower ) is a By mbol of wlnl is absolutelv lion existent Tide 
notes to V. Jf, p, 3 for khapuspa, 



2 VIAVAHiBAMATOTHA I* B. 1. 1 H 

I lLp,l 1 SO^ L» 

Yyavahara m nn'«ohon or operiUon tliArfaoilitAto. th. euwetOT oJ 
ths ■wrons U»t b not known ( tt tho tims when the 
S^Miton of operation beema ee belonging to one ) and th«t pertalne 
YyavahSra to one out of the aeroral pereom that h»TO t, aajmte 
( about it ) , or it u an operation in wbioh tbo plaintiff 
ODd the defendant are the agents m wUoh poeBeemon, witnoses and ( other ) 
means of proof are apphoeble (according to tdrcnmsUnces) and -whloh hdpe the 
cstaKUshment ( of truth ) in the midst of conflicting altemativee. Accord- 
fng to the J/cwiaflaratna m the case of a reiJy of confession* ( to the 
of the jJai nfa ff ) the term vycitKiAdTti is aj^led ( only } in a soooodaiy bboso 
The latter part’ ( of the above definition ) aerve* the purpose of excluding 
( from the denotohon of ci/atfoAdTa ) mtnwii and the IDto 

No-w (as to) the tifeles of Yyavabfim Now (as to) Its divisions, YftjSaTft- 
Ikya Bays ( 2 C ) 

If one mvaded by others in a way that is in conflict with the 
and established usage complains to the tmg, that becomes a subject of 

Tbs «woTd Sdhar^tab meana fU treated despised 

Mann (8 4-7) speaks of el^teen dimioca of the subjects of vyawhUra 
Of them the first u (l)ths non-payment of debts (then) (2) deposit 
(8) sale by one who is not the owner (4) partnership (6) resumption of 
gifts, (6) non-payment of wages (7) breach of compacts or conventions (8) 
rosciasion of porohaso and sole (9) dispute between coaster and herdsman 
( 10 ) rules about boundary disputes (ll 12) harahnsse of bodily Injury and 
speech (i 0 oaeauU and defamation) ( 13) theft ( 14) violent oITcncta 
(l6) adultery (l6) duties of husband and wife (17) partition (18) 
gunhling and pnse fighting These uro the eighteen subjects hero In tbo 
sphere of vyawhdra 

‘Anapakorma means not gl\ing Innso jTifi moana rcitcntAnco ( I e 
toeoiseion) Dyltom means jdaying by moons of inanimato objects (liko 
dice) (while) samBhvaya ujcans gaming by metm* of emmato objocls In this 
(above) paseage adultery and harshness of six«ch and assault are sepamtofj 

t, Beyly o! Qoufoatoa -^Wbea a yUloUlI lodged hli ooenpUfat, tlie ddmiUat bsil to 
filTO % rtplr ’"bieb was c4 tooi Undjh » toUl denW < wtfftya | a coarmtlon ot sdmlwkm 
{Jpltdntlfi’iBlaimtMiprotipaJtl) » plea d cauio ( L c K«p<tiis tlie wbolo or fart d the 
pUipHfTe sTwmeriU md meeting them with » conntor cause ) » plea of judicata ( prid 
rtrlys ) ‘Whan lie defendant admiU pUlnlUPa claim, them U no necmtly to emploT mmrt 
ofprarfaadtoewiaWbbtljo troth by Hsuonln®. Ileneo the dcnnlltai of tjetofcarfl In 
which the pUlntlfl ^ alteniallTct eannot rtlmarily apply to fuch a prcpccedlng. 

a. *Tha latter part L e. Iho word* In wUch pooenloD ~ allcrnatlTcs For 
tWo^^ JL pp, 1-6. The*e are technical term, to 
bolb there s« dlrpnbnU bot in iDdo the prfl«8*dia» ptifiol a aaimaBa 
ftl and not po*a«ilon Ic In rifa»/a ( metn esrUUng ) tbew U no atlerapl to find out tbo 
troth, hot there U staplp » d«irfl to ridiente and ta»ial»h one aoppooent. 

r S ( text ) 
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roenfeionod ( fioiD sahccsa ) accoidmg to the maxim of blie cafcfcle and fclie buU^, 
though they aie ( mere ) yaiietiea of sdhaaa accoidmg to the dictum of 
Brhaspati ( p 359 v 1 ) ! 

Sdhasa is of four kinds, viz killing a man, rolibery, inteicourse with 
another’s wife and harshness of two kinds 

Tlie nature of these eighteen ( divisions ) will be explained later on. 

Now the summary of the fundamentals^ of vyavahara (judicial procedure). 

Brhaspati ( p 279 v 18 ) says J 

(The king ) should construct a separate building in his fort, with watei 
and trees neai it, ( and ) on the eastern side of it he should piepaie the 
couit-ioom, facing the east and possessed of all the good characteristics (of 
a sahhd ). 

^ The same (i e sahhd) is (styled) dliaimacllukarana ( hall of justice ), 
as the text of Katyayana says 

That place, where the sifting of truth and falsehood after deliberation 
in accordance with dharmas' dstra (the science of law) is authoritatively 
made is the dhaTmddhilcarana ( the hall of justice ) 

Mann ( 8 1--2 ) says; 

The king desirous of investigating judicial proceedings should enter the 
sahhd ( couit ), being well-manneied and wearing a dress and ornaments 
befitting ‘good breeding, along with ministers well-veised in state pohcy and 
with brahmanas, ( and ) should look into the causes of the litigants. 
Yajnavalkya (2 1 ) says ; 

The king, being fiee from angei and avarice, should investigate judicial 
proceedings along with learned brahmanas in conformity with dharma- 
s'dstra 

( The word ) ‘ nrpah ’ ( means ) any one whatever ( of any caste ) 
having authority to protect the subjects and not merely a hsatriya ( a 
man of the warrior caste ) Katyayana ( says ) 

The king who looks into ( the judicial proceedmgs ) together with the 
judge, the councillors, the brahmanas, the family piiest and the sahhyas 
( assessors, respectable men ) reaches heaven on account of ( his having 
followed ) dharma ( the dictates of righteousness ) 

1, ‘ The maxun of the cattle and the bull ’ — For detailed explanation vide notes to 
V. M, p 6 When a man says ‘ let cattle he brought and bulls also this mode of expression 
IS employed to draw special attention to the intractability of bulls, though the latter are 
included in the generic term ‘ cattle ’ So robbery and adultery aie separately mentioned 
apart from sTihasa by Manu, though they are varieties of sdhasa, in order to draw special 
attention to these important heads of vyavahara. 

2. The word matrka means ‘ fundamentals, basis Jlmutavahana’s work dealing with 
general rules of procedure and the means of proof is styled Vyavaharamatrka, 

• F 8 (text) 
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In \hh peaaga { the word ) bittmaijft ( mwiM ) one who is not 
appointed ( as n member of the court to de<ddo causes ) while sohhyat 
( assessort ) are tliose who ore appointed ( by the king to decide causes ) 
And to the same effect it has been Bwd ( NSmda p, SG v 9 ) 

One who knows dhatina,^ whether appointed or not must speak out 
( what the decision should be* ) 

BfhaspotJ (278 v 12) declares the defimhon of {priUdtxv&ka) ^ )iidgo “ 

He who m a oontroyersy naks question^ and also cross-questions and 
who is the first to speak ( to e btig^xot ) m a sweet manner la therefore 
known as prddvivdka 

* "V sa declares the definition of (tm&iya ( councillor ) 

Tlie kingabould appoint as <xmdiya a |»©nKm of the regenerate elasws who 
knows all the Bdiint who is not avancious, who utters wimt la jnat who 
la a brRhinaija who la wise and to whom the office comes licrcditaniy 
In this peasoge the word dnja (a man of the regonemte classes) is used 
again ( even after the word mpra a hnthmaga ) for the purpose of including 
« or a oasVya ( for op^jolntment as mlnletei* ) in the absence of a 

hrUhvixana To the same effect ( is ) KatrUynna 

■Where there is no learned brtthma^a, ( the king ) aliould appoint a 
fcjwtriya or a t»i/ya who is proficient in dbannasSttra (but he) should 
carefullr exclude a s’Udfa 

And YaiSavalkyn (2-2) says as regards 9ahhya« (membert of the court) 

The king should appoint as membtn of the sablifl ( court of justice ) 
thoee who axe endowed with Yedio learning who are learned In rfAdrjrw 
( law ) who speak the truth who do equal ( justice ) to fiiend and foo 
Ab regards their number Bfhaspati (p 278 v 11 ) says 

That sabl* (court) wbero arc Beat6<l seren five or eron three ArdAtiwarw 
who ore oonrersant with worldly affairs and who arc learned in the "Vedas 
And in dharma ( law ) resemblo* ( In boUuess ) a yajila ( saorifioe ) 

The same author ( p 279 v 14 ) says 

The king should appoint aa pnaoko ( accountant ) and fsXAoiti ( scribe ) 
two persona who are versed m the principles of grammar ( a oWa ) and 
lexicography (diiAufAffna) who arc ptofieiont m reckoning (casting figures) 
who ore pnro and who are aeqaaintcd with varioos alphabets 


1 On tJio words ‘mppoltit«d and Mbbya ndmoWatoV M.pp.JO-Zl 
3 as qnol*d In the Vyarat^romltfVI cl JjmQUTOian* p-\M In a sAcfiflM 

U bonoorad Vitnn wbU* In rs^raWro tba king ( Uhoaoerrd Y tbwo( In sartlflee ) tbs 
ttcrifleerUths sucwtrinl ( party ) and the ammal (saeilfiwd) Is tbft Tstyialthod pirty 
( as Id a UUgstua: > tb« plaint aad therrylvato tlwcUrlfied batter tod ths conclatl^ |t 
(imiis) tbeoQonnc the 6 kstra (dbarmas istra) 1 theVsda and tbo soIAros are tbs caerlScUl 
pri«if who iTCi Itt dal*i’>'S (payment loc acting as adjoilwUm ) 

V * (tnt) 
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* SVbda ' moans (ho ‘^cionco of wouls ( i c grainmai ); ‘ abhiclliana ’ 
( means) a IcMCon Katya^ana says'. 

There mci chants should he appointed to listen ( to the eyidence ) and 
to decide what is ]ust 

Tatm’ ( means) 'in the comb’ Brhaspati ( p 279 v 15) says; 

(The king) should appoint liis own hutliful man ( soivant ) who will lie 
subject to the conliol of the sahhyas foi summoning and looking aftoi the 
witnesses, the plaintid" and the defendant 

^ This (ofiicci) should ho a s'udra To the sumo ctfcct is Vviisa ■ 

The king slmuld aiipoint as eadhyapala a stiongly built s'^Hdia, who 
helps (m aiming at) tlie tiuth (by summonng witnesses ilc )i who holds the 
post hcicditaiily and wlioacLs undei the oideis of tlio sahhyciS 

yaJua^alk\a (23) sajs 

A king who cannot, owing to piossuio of ( otJiei ) woik, look into the 
causes ( of litigants ) should appoint ( to admmistei justieo ) a biShmana 
learned m all dharma ( Uw ) along with eahhyas 

Bihaspati (p 278 6 and 8) declaios the duties of the king and the 

piesiding (judge ) : 

The presiding (judge) is to declaie ( the decision)) the king is to 
punish ( to execute the punishment ), the sabhyas to investigate the causes, 
the accountant is to count the monej* ( oi to oast figuies) and the sciibe is 
to write down the ( legal ) proceedings 

The same authoi ( Brhaspati p 279 v 16 ) says ; 

Tlio king should sit facing the east, the eahhyas facing the north, but 
the accountant should face the west and the sciibe the south 

Yajnavalk^’a (2 30) speaks of determining agencies other than the royal 

court 

In matters of judicial proceeding among men each preceding one (out of 
the following ), viz the ( judges ) appointed by the king, the pugas, the 
s'renie and the hulas, is superior ( in authoi ity ) 

The w'oids ‘nrpenadhikrtSh’ mean ‘the pi-advivaka and others.’ ‘PSgah^’ 
( means) the assembly of men living in the same village, earning then living 


1 For detailed explanation of pUga, Srem and Kula, vide notes to V M pp 12-14 Puga was 
somewhat like a village paiichayat, s repi was a guild of persons belonging to the same caste 
and pursuing the same calling, such as a guild of oilmen or weavers. ‘Kula’ means the kind- 
red of the parties constituted into a court Narada (17) also says that 7cula, ^ren% gana, the 
judge { appointed by the king ) and the king were the sources of justice, each of superior 
authority to the preceding one and Brhaspati as quoted m the Vlramitrodaya ( p, 40 ) says 
that Tnila, &rcn% and gana may investigate all causes other than those of s^Jiasa (heinous wrongs 
in which an element of force is involved ). 

P. 6 (text) 
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by variotis (WifngB and belonging to dlflferenfe casteB And a'wnlB are the 
opposite of plgaa KnlBni ( meana ) the assembly of castemen, relatives 
and blood relations Bthaspati ( p 231 V 26 ) also says 

For those Tvbo mo7e abont in the forest a court should be held in the 
foreet for Soldiers m the army and for metohanto in the caravruis. 

* Knnipa (meaj» ) fa6A<I ( court ) KRtyEynna mentions the (propir) time 
for investigating judicial proceedings 

The king pnttmg domi his foes sboold decide the causes oonfonnably to 
the rnlet laid dcnm in the s Mrae in the oonrt and m the first half of the 
day The throe parts* of the day omitting the ( first ) eighth pert of it are 
declared to be the best time for (mvestigattn^ jndioial proceedings as laid 
do^ni in the 

The eighth part is half of the first witoh (of the dav) the three parts 
are those that are auhsequent to it and precede mid-day And Saruvorta de<d- 
arefl the Uth\» (limar days) that are to bo omitted ( for iDrestigatjijg jadJcial 
pTocoedinga) 

The wise sboold not look into jadioial proceedings oo those ttfAie vix 
the 14th day ( of the two halves of the month ) the new moon the full 
Tuoon and the eighth 

Bfhaepati ( p 330 v 33 ) says 

Having occupied that ( court ) in the firat half of the day along with 
the old the cotmoinors and dependentii he (the king) should investigate 
( jndidal proceedings ) and should listen to ( the exposJlbn* of ) pwnJsai 
dharmas'iMra and ariha^dtira 

( means ) the 9abhd ( the court ) Arthaslstra ’ (means) the Boicoco 
of politics. Nlradft ( p 16 v 39 ) declares ( a rule of profenjnoe ) tn caie of 
conflict between d^arma3 Mra and artha§ Ostra 

■Where there Is n conflict between dhannas'lstra and arthasVtra 
one should do what la laid down in the dAormos'iWra and discard the 
dictates of ariha^dstra 

But in case of conflict between two tests of dAortiias <Wro ‘ifijnsvalkya 
(9 2l) says 


1 The tlirtc part* Ac — Ibe Idea U Ihst tlw Aay (of H botm) !■ to bo dlrldrf Into el<ht 
pirt* (otlJl»trt»c«li)»n4lhQ cetiTt wai to beheld silor the fir*t partfof boon) 
aod befwB midday ( L o. roafiUr belirw: 7 30 A. >1. and nooo ). 

a. Arlhaafatra-JUodlftaudIJot.ttai»UteUiIaaa*monlUira bat thh h moog. The 

WcU taowu work <rf Kootllya on pcdltla and tUlo samlalitntlon i\ ftyled erfAjifftfro, 

? O(Uxt) 
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COXfTilCT or bmhtip 


111 c4\so of conflict between two snirlib icnsoning ( oi (kciPion ) bnvtd 
upon the practices ( of the old ) is of greater force ( or aiitliority^ ). 

* Brhnspati blnmcs him who docs nob tnico rcnconing in(o considorntion 
( bub merely follows the letter of tho texts ) ; 

The dcci'^ion (of tho ca«o ) should not he gnon b\ inoicly relying upon 
snstrn, for in the case of n decision %oid of reasoning loss of dharma 
results 

Brhns|>afi ( p, 287 28-33 )pajs that the ( King) should tnko into 

consideration the usages of tho countiv and the like : 

Tho dharmas ( modes of right conduct or usages ) of a country, caste 
or family that were intioduced in hj-gono limes should ho preserved intact 
( ns tlicy nio), otherwise tho siihjecls hcconio agitated ( they resent inter- 
fcionco in then usages); people hccomo disaffected ''nd tho forces 
(strougth or aim\ ) and the tieasurj ( of tho king) become depleted 
Tiic maternal uncle’s daughter is accepted in mauiagc hj bnvhmanas 
of the south; m mndhyadee'a^ (central India ), ( hrnlimanas ) become 
lured labourers and ciaflsnicn and oat cow’s flcsli, castein ( bialmianas ) 
cat fish and llioii women arc addicted to illicit intcicouiso; in tlio north 
women are addicted to dunking and cun ho touched bj men o\en when in 
their monthh coiu*ses On account of the nets ( specilicd ) tiicso ( m then 
respective countries ) should nob lie linblo to undergo pTdyaB'oiiia 
(penance) or to incur ]udicial punishment 

The word ‘pTIi\o’ means ‘ining in the east ’ In some ( works ) tho read- 
ing is ‘sar^e’ ( for 'pUuc’ ) ‘Sar\o’ ( means ) bifihmanas and ( men of ) 
other ( castes ) , ‘damali’ means ‘dandalf (legal ])unishincnt), some ( w'liters ) 
maintain that the mention m some sinrtis of pm^ascitta and tho like m the 
case of these acts applies to countries not mentioned m tins passage ( of 
Brhaspati), while others who e\ 2 )lam ( ‘prujas cittadama’ ) as tho punish- 

1, Tho Ml t cxplnuib that in ciibo of conflict bcli\cen tMo snirtis texts rntiocmation 
\\hicli assigns to each of them its proper place bj looking upoinono as containing tho rulo 
ind tho other as containing the exception ( and such other methods of interpretation ) is of 
superior force, being based upon the practice of the old ( a\hO‘puisuc the rule laid down in 
one text and avoid the other ) JSTjnja means 'rule of interpretation ’ The word ‘nySya’ 
may also mean ‘ tho decision ’ In that case the meaning is that in ease of conflict bcwccu 
two smrti texts, the rule of dccisiou should be to find out what the usages of tho people are 
lud to decide accordingly Vis'aarup.i gi%cB two other Bonsos of this passage and leads 
‘ srafter \jrodhe This text of Ynj contains a rule somewhat similar to the doctnno that 
equity rather than the bare letter of tho law should bo followed In BJiauv StnidiabaiBomhaj 
Printed Judgments 1874 p 260 at pp 261 and 262 the texts of Yaj II. 21 and Br are referred 
to and tho text of YS] is translated ns ‘ usage is of force for their construction Vide also 
Chrnnlalv Surapavi 83 Bom 433 at p 489 (=11 Bom L E. 708 ) avhoro it is said that 
Nilakantha cites YajSavnlkya’s text that where there is a conflict between two or more 
smptiB that one should bo accepted which is conformable to equity, 

2. Madhyadcs'a isiho tract between tho Himalaya and tho Vmdh} a, to tho cast of the 
place where tho Sarnsvatl disappears and west of Prayfiga ( Allahabad ). Vide Mann, I. 21, 

• P. 7 (text) 
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meat whioli serves aS pr«yafl''ojtta say that ( the passage lays down ) the 
mere exemption (of thofle people) from legal punishment whilo in other conn- 
tnes both legal ptmlshment and ponanoa will have to be suffered ^ Vyfia 
( Boys ) 

Xbe decifiion ( of a htigabon ) between merchants oraitsmem and 
such others and between those who snbaiat onngnonlturo and the stage can* 
not be given by others ( who know nothing of theea avocations ) , but it 
shcmld be assigned to those only who are well versed m these (avooahonsj * 
ilanu ( 8 890 ) says 

The king who desires his own wclfai’o should not ( himself ) dccluro a 
special doQision m the oase of men of the three higher e&stes who have a 
dispute among themselves in connection with the orders (Seramas) to 
which they belong ( i e as brahmacSring, bonseliolders Ac ) 

KStySyana ( says ) 

At the ( proper ) time (thebng) should guostioa the pofitioner who 
bows to hnn and stands before him what is ^our business and what 
13 yom grievance , do not be afraid and spoak out mnn f By whom 
where when and from what (motivo were you troubled) ? Thus he slwuld 
question the ( applicant ) when he comes to the conrt llaviDg considered 
along with the <a6&y<w and the brfthma^s what ho speaVs when thus ques- 
tioned (the kin^ if the cause be proper should then liand over to him (to 
the applicant ) a seal ( i o order under seal ) or should onlor the servant 
( oallod ^ildhyapdla above ) for arommomng ( tbs dofondant ) * 

NBradrt ( P 17 v 47 ) sa^-s 

Xhe applicant who has ft dispute may put under restraint or arrest ( the 
defendant) who does not stand up to meet (i o who absconds or aioids) the 
clfdrn tVmt is to bo Investigated or who minds not tho words of the claimant 
till tho approach ol the summons (i o the scaled order or tlio tildhyapAla) 


1 According to the plain Bcjrd* ot Iho toll Ibc dotng of the Tjnoos sets In Ibc tc*iwl 
Itc eoontrte# do« not rentUrr tbo people lUMo to Ineor panliimctil nor to omlerjn rr»Ta4 cltUl 
»?n 5 c tbot tlioy c-c»pc only imolthiDcnl Jt tbo king'* tand ( bnl tro l(>bl te nod'-iTC' 
pTlT»» cUt» ) In tbosccoantrios while in ether coonWes rcofle RnlUv of tbew • »cnil I In' 
lUblo to nodoTto both prki n dtta snd Irtsl pnnlihrocnt. P^oplt gulUy o< offences «np- 
poBcd to bo purifleU by undergcrfnB panlkhroent nt the Iwadi oi tho king ( f lopf patil h 

menl w*» » Had of prn>aectlfa ) I *lUna8.8l8. 

1 , Mio r>agkKw!hJiy IhflkiMXpJ Vomlafi UB SHJom 1 , 8 (-11 Bom UR. r iAoI 
where thlfc U quoted and It was held ih t where the mamgrr of a family firm kortow 

rdloe thobtally dm wllboot legal noceadty the debt would ho blndlBR men cm miti r 
meinbert. If.ndllk U»n Ute# ™ •* U wrong. Tho o oil 

mouilni; of niiga I HheiUTO or fclstto Mandlllt WmteU on p. 91 lr*Mlile» rtfig^raKri • 
porioniieroa tho lUfie ThU tost doc* not mean that the king U not to dec.ldo tbew' m*Uc« 
bqi that bo ihoold turt deeido them hoitUy withoat Uw aid of experts 

g. laPanikril Ibo mae word !*iued!or pUlntifiand compUlnant, fcn there mu do 
cJcarvol dItUnetlon mad In cndml India bolwcen idrU and ertininal courii and proeedBre' 
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The sduie tiulhoi ( NSiatla p 17 v 18 ) mentions four kinds of ( dsedha ) 
icSbi'iilnts (hy blie aiiplicanb, of the defendant ) ' ‘ 

' ' Confinement to a place, lestriction as to time, ineventing fiom going on 
a 30 umey and piolnbitio'n fiom doing ceitam specified acts ( such as expos- 
mg goods foi sale ), lestiaint is thus of foui kinds One thus subjected to 
lestilmt should not tiansgiess it 

The same aubhoi (Naiada p 18 v 51) lays down the punishment for 

- “■ j j ' i 

him thus lesbrained who transgresses the lesbiamt 

One who is aiiested being fit to be aiiested and who tiansgresses it 
deserves iiunisliment 

^tThe same aubhoi (Nai p 235 v 13) declaies that in some cases the peison 
who restiains ( the defendant) himself incuis pumshment* 

He, howevei, who inflicts restiaint ( upon the defendant ) in such 
imiiiopei ways as stopping the senses oi ( stopping ) speech oi breathing 
deseives to be punished and nob (he who breaks away) fiom such^ieStraint, 

Naiada ( p 18 v 49 ) declaies the absence of pumshment in ceitaih cases 
even when ( the defendant ) bieaks thiough the lestraint. 

One, who is placed undei lestraint while crossmg a river oi when in 
an impassable foi.est,,oi in a difficult place oi in an over-whelming calamity 
( ovei taken by vis ma^or oi king’s enemy) and the hke, shall not be 
guilty of an offence if he breaks away from lestiaint by another ( m such 
cases ) 

I ' I j 

Katyayana,pi6Bciibes If 'punishment foi him who pubs undei lestiainb those 
that do not deserve to be lestiained 

He that lestiains anothei nob hable to be lestiained should be punished 
by the king ^ this is the established lule 
The same author enumerates those who ought nob to be lestiained 

I Those Mho have climbed up a tiee oi a mountain, those who aie seated 
on an elephant, hoise, chaiiot oi vessel and peisons placed in a dangeious 
situation; aU these. should nob be subjected to aiiest by those who seek to 
establish then claims ; as' also persons afflicted with diseases oi misfoi tunes 
and one who is engaged .m a sacrifice 

Naiada lays down the following lules as to summomng (the defendant) ® 

The king should nob cause to be summoned the diseased, mmois, the 
old, peisons m a difficult situation, peisons engaged in leligious duties, one 
who would lie seiiously iiuned ( if then summoned ), one who is imder a 
calamity ( a beieavenient Ac, ), one wdio is engaged in the king’s business 
or in celebiating a ( leligious ) festival, peisons intoxicated or possessed, 

1 Compile section 06 of the 0. P Code of 19^08 

2 These ici-ses aic nsenbed to KKtySyaua bv the Vir (p 52) and to Harlta by tbo 
Smrtic'audiikS and aie'nofe found in the pimtcd Narada , but compare KSrnda I, 62--6i* 

• P 9 (text) 
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mad men those involved m gnef •>eiTdnU, nor & young wotmm who hia no 
relatlvee a woman ol a respecUble family a woman who ia reoently dellTered 
a maiden of the higher caate, (beoauso) these (female*) oro deolawd to bo 
dependent on tfaefr kinsmen (and theft fcinamon ahould bo eummoned and not 
they) 18 allowable to aummon those women upon whom their families are 
dependent those who are profligate and who are prostitutes, as also those 
that have no family ( 1 e who are of low bhth ) and those that are sinfal 
Having understood the matter complained of the king tb ^ Til d summon m 
weighty matters even ascetics who have repaired to a foreat bnt without 
offending them Taking into consideration the tune and the place and the 
importance or otherwUe of the cauBCS the king may very slowly canae to be 
brought even the diseased and others (enumerated above) 

In some ( copies ) the reading is yfinoih ( fn palanquins or other 
conveyances ) for the word a anai^ (slowly) A person who being summoned 
does not attend ehould be punished And to the same effect is Bfhaspati ( p. 
2S8t 86)- 

Where a person bemg summoned and having relatives and family' do« 
not attend through arrogance the king should fix a punishment for him 
aooordmg to the ( importance of the ) matter in eontTovere> 

KUytyana preeonbes different hnss eneording to the difference in the matters 
of ooutroversy ( for not attending when sumnioiied ) 

If the matter be inslgniiioant the fine shall be fifty ( panas* } if it be 
of a middling character themmlmum fine should be one hundred, in lorlout 
matters the fine should always be not less than five hundred (pajtCU ) 
TitJmaha speaks of what is to bo done after the amral of the ponon 
summoned 

The person complained against ( I e tho defendant ) together with the 
plaintiff ehould bo made to stand In front of the court 
Tho instrumental ( m ) Is hero used in tho ecn^'O ol'togothcr with 

( and not in tho scnce of agent ) K*ty*>-ana says 

There ( m tho court ) tbo oomplnmant ( or jJ'^nliff ) bliouhl first t-pcok 
out (his case) and after lilm tho defendant At the end of both tire member* 
of the court ( tlio assessors ) should speak out (their views) and after them 
tbo presiding ludgo ( prttdwwTio ) 
ifBrbanpati ( p. 290 V i and p. 238 v 31 ) sai-s 

When a jJaintiff and his ojponent ( or fc\-cral juirs of jJalntiff an*! 
their opronents ) approacir (ilie court) each wi>infi I should l»o hcaid fir>l 

1 Bclrtafl on tKc «BrivJTt ot bl* rcUUws or lih noble blrlb h It »(s with *cint 
eoari<TT the karamoov and heucc h« If Io b«? yonlriiwl tv eantempt 

i, K^tyJjAO I ai quoted lollM Sbl a that wbMeTer * O^nTc Ii ■ ■ 

Cue to* a WTQOI art Dotblng men U tpxlfied tho fljato wfen lo \’We tiotn to 1 Jl f 15 
P 10 (text) 11 (trtt) 
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the plaints should bo lecoided in the older of the castes (df the applicants) 
or after considering (the gi'avity of) the \nong (in each ca'^e) In thd case 
of persons who are not bold (oi matuie in intellect), who are idiots, insane, 
infiini on account of old age, youien, minois or diseased, a lelative or some 
obhoi pei’son appointed (to lepiesent them in the litigation) may declaie the 
lilaint 01 the leply ^ 

Narada ( p 29 v 22 ) says • 

Whethei a person be appointed hv tlio plamtifl or be instiucted ( to 
appeal in couit ) by the defendant, success or failure belongs to him foi 
whom he caiiies on the litigation 
As to the text of Katyayana ( tins is Narada p 29 v 23 ), 

Whoie a pei'son, not being a bi other or father or son ora servant, 
undertakes anothei’s litigation and speaks out (generally falsely) m judicial 
proceedings, he is liable to be pumshed,® 
it refers to persons who are not aiipomted ( as agents ) The same author 
declares that in certain cases an agent ( to conduct a litigation ) cannot be 
recogmsed ( by the court ) 

In ( judicial proceedings for ) the kilhng of a brahmana, drinking liquor, 
theft, adultery with preceptor’s (elder’s) wife, manslaughbei , theft, touching 
(violating) anothei’s wfe, eating forbidden things, seduction and defilement 
of a virgin, violence (of language and actions i e slander and assault), for- 
gery, treason, no deputy ( or substitute ) shall be given and the party who 
does the act shall himself cany on the cause 
( In the above passage ) the word ‘ steya ’ ( theft ) is repeated in order 
to lay down an absolute prohibition of a deputy ( in the case of such offences 
as theft* ) ’*!:‘Pi’ativadi’ means ‘pratinidhi’ ( a subsititude oi deputy ) 

When the defendant is brought (before the court) Yajnavalkya (2 6) 
describes what is to be done by the plamtiff 

What Avas alleged by the plamtiff before the defendant was called should 
be Avratten doAvn in the presence of the defendant and should be marked 
(frunished) Avith the year, the month, the fortnight, the day, the names (of 
the parties), then caste and the hke 

1 This verse makes provision for the appointment, in the language of modem lav-, of 
a next friend or a guardian ad litem for minors, idiots and insane persons and recognised 
agents Compare C P. Code of 1908, Order 82 for the former and Order 3 r, 1--2 foi recognised 
agents 

2 Idus verse lays down a rule that resemhles the English law of champerty and 
maintenance 

3 The Vir tells us that this is the explanation given by the Madanaratna, which 
seems to have been followed by Nllakanfha The Vir itself prefers to explain the first word 
‘ steya ’ as standing for the theft of gold ( which was one of the five mortal sms according 
to Manu XI 64 ) and the second ‘ steya ’ for theft in general This explanation is better as 
the tlist vord ‘ stevn ’ is placed in the mid'it of the otbei mortal sms, 

* P 12 ( text ) 
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Ijn pnotbor smftt ( it it, amd ) ' f ^ f , ^ ^ j 

That 09 t^ed bba^ (i plaint or oomplRlnt ) whlc^i is presonted to thfl 
ting and ^rhich exhibits an tittha ( cans© o( aotion -wbicb is poewoS ol 
Cl the good oharaoteristios (of a plaint "Woh ns being cxmoisa lo )* v^hich iJi full 
t { i e. folly' states the mibleok matter of litigation ) , irhioh is free from 
ombignity , which diatmotly stotea the point to be established^ the 'wdrdi 
of which are employed m their primary aensa (apd not fiffarotirely) ,* whidi 
^ j QpnfonuB to the stotemait mode {at 6rBt before the defendant came) whioli 
jdeali ^Ih things well knonn (i e la mteUigible tp any ordinary person), 
which bontaina no moonsiatencies, which ifl deCnlte { and not vague J end 
capable of proof , (wncnse and ( yet ) oihanaLve, which is not^po^blo 
with regard to jdaoe and time, which oontams the year the seoaon the 
rDbnth^ the fortnight the day the hour the country the district the Village 
^ the bemae the name or de&cnption of the anb^eot matter of diaimte the caste 
the personal appearance age the meesura and quantity of the subject 
mitter the names of himself ( the plaintiff ) and the defendant, which is 
marked with the names of anoeetorB ol hhnseK and oi the opponent and the 
name* of several kings ( donng whoso reign the parties and thonr ancestors 
hved } , which statae the reasons for forbearing (to sue for some iinn) and 
the loss oROsed to hlmaali, which narrsiee ( the names of ) the onginal 
receiver ( donee ) and donor 

The use m the owe of pledge and the Uke of Iho >‘eaT end the like oeeun^ng 
fa this posBage trill -be stated (later)* The use of the country and the like m 
some coses is declared in another smrfs 

In smta for immoveable property these ten abould be entered ( In the 
jJttint-,) Tie the country th'e vlUage, tbeaito (he with bonndailes) tlio ca'te 
avMl names ( of the porties ) the neighbour the dimonsioni and tiio naino 
^ of the field thi names of “the fethor and grandfatbor ( of the parties ) and 
menrion of former kings 

KStyttyana (says) ( 

The prAdmvitia { judge ) abould -write down on a board with ehalk the 
pfain tifr^K statement as made by him In o natural manner and then on o 
Ipgf ( or 4»per ) after it is amyided. 


“1 ‘Tbcao vemi ate aaefibed to the BaiftstaluiUta to Uxa Snifilcaailrtil the ParCs an 
mWliaviyaaoaVlf "WlttiUiM* VoqulriW# of* plaint may boeempared Orfw VI nilrta, . 
and Order Vn rule* 1 3, 0-7 of tbeCXP Coda. 

' 2, -riiU may aUo mean Srhkh ooQtalsa no Jlgrmienf’ 

^ Tbo «Ul«n(rtit ol the year month Ac U not niefnl In all jodJeUl proewUnfs bat 
doly i some, neh as tbo*9 abemt sales, jdfts and mortEngw e g. II the same prorcTty U twlor 
nKjrfgasrf fbo first jiwTadi otct tbo s«ond and hence the yrars ol the trarmelUos an- 
InlJCrtSoL The autlwr relets to thoTerwol KttySjan* quoted by him In Ih* seetbrn on 
iahl“ ftabhn-ebnm drai or j o tn TIk 8m C and ibe Ytr a*CTibe these tctvs to Kltelysov 
r 13(ttttl 
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^ 

<1 '*'> \ “t ) ^lidiTr*' ?K’ (inu (o» unosulinoitf (of ffto jtlaml ) 

H M ill!' jitil ” ) u.’n nw^nu l)i‘ {foul o** loO" as {hi’ lojih (of {hn 
Uch'”(ian* ) ISO* j>u‘si’n{ra \ii.t ntJmi (U (of (|>t’ jilnn)! ) ‘•litn'.M rri'-f 
vino, if ( 11'^ j’hjMt ) Is t.niiin* ui‘‘lo l)i n pl\ \'^lonf,' •I'O dofcn- 

,Jo>'s o,s* j.jfi'i In k'joK { ‘ l!t)' jil tinl mi )*in/' tlii' {'IniiUilV in i\ chi';! 

f'f iif’sunl { m {in' )'i uuf ) vhi!i\r5 In Of i in i\ lu’ di'i-lli’il In 1> ' i’\* 
1 s:. 1 in h,5 1 

Tins' h, ;n; th' I'lnini'iis'K <• a (jnt-n'j ) phinf plauif^ that 

nil' of ui Ui' oilno ;o / ( to \ ptop-n pl’uil ) .ua ( r'piacsK ) rlciTuad 
II’ 'onoh'f ’’nrU' tl fO'/n ln'\ foiio\ a niuttn o{ I'lnn >> { impliodh ). 

*1)10 S iji/^ clirniM K'ju' n {nnlt\ pi >mt \i mu’ uliicli is tml.nov.’ii, lint 
distlns’c no in)uiA (ofwlnci fli <oni( (n.ild lil.c copnis mi a), fliaf n nio.iii* 
n ;lf=s. 111 If p’\c lui i-OisO of inHon { !•» ih'’ jilnmnlT ) ihnt i* iiifnjnlih' of 
puv’f. {fn* n jf-oniitrviu Ion 

'* \pm'5 ddln ‘ ( r'M inphfii’fi In ) * nn sK\fInv,t«i has hoon «[olen \ 

n)’“vl’'il)n ' ( no injtit’ ) In 'hn v.orks uiih <lio hphi of invlninp', 

nn uiln (s^ cviMniihfictl) in ' nn tacnf<\Utpa was sfotrn 'S * impi nojanii , 
( 1>\ ) ‘ jii\ mifflil’oni 'itudics null fmt’ mfoimfion *, 'amdlna* (In ) ' J wat; 
dcndfd In tins nnm v.Mtli n l.nit iNclnuv. ‘\ lunlilluv’ ( bj ) ‘ I n.i)u«;ccl 
h\ .a (Inmh innn * vmuldln * al o intMin * \\)n( n opivii-cd to ( (he inajjcs 
of) a (ovn ni tonnln .as isdcrlMod in nnollicr hinrli 

Tint winch is forlnddcn hj thf Kinp, wind is opj'oscd to (the intcnost 
of ) the cit irons oi of the whole nation and nl^o of the councilloisj otlioia 
n<nm which arc opposed to a town, mII'Iiic, oi lni{'o (jroupv of people; nil 
Ihisc causes ,aie dcclnicd to ho nindniismhle ( i o such plnints as the hing 
would not entertain ) 

Noi can it be said that if a plaint contains nioic ni.attois of giaoannco than 
one it would be a fiulfcv plaint, as to hold would ho in conflict with the 
diciuvi of Kata'uaana: 

A king from a desuo to find out (ho tuith should undouhtcdlj admit oaon 
that plaint which contains many jiroposilions (giiovnnces) if it is definite so 
far as judicial pioccduio is concerned ( i o each proposition is suppoited 
by distinct cMdenco ) 

1 Tor nmendment of plaint, compare Ordoi G rule 17 of the G P Code 

2 Tin*! \crse alone occiirs in the printed Nnrada ( 2-7 ). 

a ‘r.iuU\ plnintb menu pininlB Hint nppcnr to he po hat nio rcn^l^ fnnilj nndA^onld 
1)0 rejected In the toiirf 

4 TIicM ir nscnlicfi (Iiifi \erfic to KatiHiana For sl.iflowci, Mdc nbovo notes on 
introdncton \ 1, ‘ l.n ca fa tn pa ' are the firpt letters of the fl\o clnflsos of consonants and 
Uie collocation of those mat es no Konsfi , Vide notes to Y Iff p 21 and p-^ 25 and Knf, v. 
140 foi detailed explanations of fheso tfims, 

* P, 11 (text'. 
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Aa to tiia fcfcxt — 

plaint oontaining aevend padas ( vyjvahdra.padai oanw of aoHon ) 
cannot bold good 

it la to be explained aa meaning that stioh a plaint (containing BOTetal oapsea 
of action) oanDot he Bunnltaneonaly proceeded with (oa to all canaee) but only 
step by atop ( 1 o the oaruea will be mveetlgated oneTilter another* ) 

The plaint being thus rednood to writing YfijSavalkya ( 2 7 ] describes 
what la to be done thereafter 

The reply ( of the defendant ) who hog heard the matter (of comidaint) 
Bhonld be written down in the preeenoe of the plaintiff 
*N5rtida definee the rejdy ( of the defendant 

Hon veread xn the ( law ) hold that to be a (proper) reply which moete 
(all the points raiaed in) the jAolnt which is pithy ( or reaeonable ) xmambl 
gnona not i n oo n eiatent (with itself which Is intelligible wltbont cxj^anatiom 
KBtyRyana mentiotta the four Tanetiae of It ( i e of the rejdv ) 

A replv ta of four fands yi* either by denial ( of the tdlegaHons m the 
plaint ) by confeoBlon (or edniiaaloti) by a epeoi&l plea or by the plea of a 
fanner judgment (le by the jilea of W Jtwiwata ) * 

*Xhe name author defines a reply of denial 

li the defendant ahonld deny the claim ( of the plaintiff ) that reply Is 
known fn judicial procedure os one of doalaL 
The same* author declares that (tbereidyof denial) to hoof four kinds 

This ifl false I do not know I was not jwesent then I was not 
bom at that hmo , thus the ( reply by ) denial is of four kinds. 

The answer by confession is deBoribed In onother Btojtl 

Statement ( by the defendant ) of the truth of the claim ( made by the 
jdaintiff ) is declared to bo the answer bj confession 
NRrada defines the reply of epocial plea ( or admission cud avoidnnoo ) 

If the defendant admitting the allegations set out In the plaint puts 
forward a idea it is known in the stnptis os a reply of special jdca 
KatySyana describes the reply of former Judgment 


3 JlilJba dletom cJKSt lT»na. Tor c*rUnaHon c4 tao rfk/u c! Vttylyacft 
TidoDotrttoV M pp.a5-S<' aod Kit, TT jUKrlST 

j. Thl» i» D(jt foond In ibo printed ^Inuta, 

0 . CotnioTe the wry »lmlUT word^ cl VSTsda p 4-> t 4 

4 Thli U aartibed to Brhaipctl by tbo \y lilt, ond Vtj M 
fi. 1 th «ain a bl p, 6 t 0 . 

P Vi (Uxt) 
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’l/ ( 1 I'l 1 i'n >i*ii"i>, !Mi !'i I ) in n jiiiuiinl j'KH t rtlinj,', n/'niti 

"i ( j't'i.nt ) V. ni'tis i' 1' 'u !<i })( lulihr m' 1 \n!j wcir fcrnn'iK dc- 
Jr>'r?r.‘ !' r dn (1 {In (>1 nf fi'inni jtHU'iin nt 

i'rm, flin <1; u ichni'-tit'i of { jm<>iii') ) ii'pK ji follow^ iiv n Jitiflci (if 
r3i,ir-(. iljn* !ln» t> jm.' ' {’*n' j\?t> ih ‘'intl*’ of lilt i’ (t’lnum tni i” lu '•) m (' JfUllIj 
rcphc' I M * {In' nti t\}n, K lu nnotln'i Mnrti * 

A ri'j'K im; .■ .‘'nlo/in". tint i* no! In itn' joint ( in disjnilr ), flntl 

V \m coul,''! O' Mtv juoht;,* {Int nui't* oiiK u put of ( tin' «Ut“pututn‘' 
In ) !'u’ p!ui,t. c-uniot purpi i ) ir}»h 

A th'' * 'ip nro’lni tilh «>{ 1 iv. ( j o ihnt n csuitio of net- 

son diiT(i<nt f'oin ihv «*ni' m tlin jtlrunt ), tint dot''' not meet all (ho 

p-srltculir*- in the plunt, tint n! in\*'ffMon‘> (ni vrilrd) nnjor(,timl is in- 
cons!s{<n{, th"it 1’ nit'lln'Mo ( oiiK ) nfin i"c)dMim(inM. and that n opposed 
to rtT^on (('r tin! void tsf •^iih-t un o), dot s ntil sei\o tho p.iiposi' ( soti^dil 
h' a rrjdv ) * 

•Kfd\f*v-inn i>Ua ( '•U' ) 

Tlir up!', "huh is vn<' H tonhs^if)n ( oi adinission ) m to n portion of 
tho plaint (it IS tonne naint Jluicnn ). wliiili is a loph of u special 
plcv .ui to anotlioi jv)tt!on((d the plunt) and whicli is a rejiK of denial 
<o a difloient j*ortinn ( of the plunt ) is not a pinjioi lopK on account of 
th’^ hlcndinp ( of M*\«*rd pli is m one )* 

The s unc mithoi statis the msnti \vh\ it (such a irpK) is not n piopcr icph ; 

In the fame liiipntinii the hiiiden of inonf ( hr\y(i ) tnnnof icsf on 
hnth litipants, mn ciii loth succeed m tlien ahjett, noi can two methods of 
picKif he usoitcd to at one (and the same) tmie^’ 

The mnnmj' of Ihn pissaj<e is as follows - — 

In a Mending ( jomdei ) of the leplics of denial and special jilca jL 
follows that the hurden of jaoof lies on both the litigating pnitics ( jilamtifr ) 
and defendant ), as Namda dctlaics 

In (tl»c lojih of ) denial, (lie jiioof i(s{s u) on the jdamtin, in { the 
icph of ) special plci on flic defendunt 


1 Tins Is n-trilH <1 (<i iCaiml 1 t,\ Ap.o/irt.n, to Jtj-tinspnli la I’lr M iiikI In Jxntin 
\ain and Ujlnsinti bv \ ir. 

2 Tbn (wo tors- s art ascnla'd to Ivntjninnn in Apararba, V\, 3II«I and Sin C. 

(J Tbc-^c woidt' mil il'-o nn.m ‘ibit admiib cilJar nnuJi Itbs nr mutli au>rL (}«ii 

wjiat JF iHcficd in Ibc jil niil ' 

•J For dc( till d t\pl in uioij of Itustltrui. ink noli f (o V M j'p 2b’ -2!). md kiit} fi- 
iniia w 173 — 170. 

5 ■'I uidli}, omits tlx tinislation of ' Siiikaiiit 

C ‘ k)i//x ’ nx tab * mcam. of jiroof ’ and iko bvndcn of pioof’ For ilUibti'alionn 
ind dotiiled cviilanatioii of tins and Ibc piccnding itihc, iido uotcb Ip Y Jf. pp 29— 31 and 
K«t VI 169—190 

’ P. IG (text) 
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CL To have burden of proof on both the portio* ( to a litigahon ) m the some 
sdt 3B oontradictory ( or inconaistent ) Bo also m a combnfttjon of (the 
replies of ) gpeoial idea and former judgment the defendant alone liAs to 
discharge a double burden of proof since Vyllsa says " 

^ In putting forward a reply of former judgment and of speckil plea ft Is 
tbe defendant who should exhibit the proof 

And here on account of a test of VvSaa himself in a idea of former judgment 
by tbe decree and by the ( testimony of ) prSdviTftta and the lilco (defen- 
dant has to eetabliah hia cose ) m the plea of former judgment the case 
la to be eetftbllshod by (production of ) the deerte or by (the testimony of ) 
those who took port in the former jndgmont while in a reply of special plea, 

( the cose is to be establiahed ) by means of witneesce, documents and the 
like. And so m this ( combination of two rephes ) there Is conflict, Tlio 
same is to be understood in the combination of three or four replies Theso 
( oombinataonfl of several tejdiee in the same auit) oonsfatute improjirr rsjdiffl 
only when they ore ( pnrgued ) simultaneoudy but when ( pursued ) one 
after another they are proper replies Tlie order ( in whicli they ore to bo 
jraisaed ) rests on the will of the phunt ff the defendant ond the sabhya* 
And BArlU also says ^ 

^ If in the some litigatica there be ( a coiohination of ) both vie q 
reply of demsl and of special plea or there bo (a ropl> of ) admission along 
\ni\\ any one of the other (three buds of reply) then in fcuob a caso, wliat 
rejily should be taken op (first for mTestigation)? ( Tlio answcT is ) in socli 
a COSO that rejdy which la ooncemed with more Miluahlo or itniwrtant 
matters ( alleged in the jJaint ) err whereby the rwult duo to Iho adducing 
of jiroof mil follow ( qaioklp or coaih ) should bo regarded as tho Ttrii} 
and it becomes free from tbe fault of confusion (of rciJIt'S ) but otherwise* 

( the rejdy v'ould be liable to the fault of confusion ) 

‘Tho werds it beoomoa IttJJo to llio fault of confusion arc to be understood 
( in tlio above passage ) Tbo inennint of this { javssaj^o) is when liicro is 
a claim for gold ami clothes in the cose (of a icjdy) tlrat gold ws not received 
and that clothes were received hut returned llio judicml irroceeding aliould 
first bo earned cm in rogird to gdd and then With rcginl to clotljo* The 
wane (rule) flboiild lie ajij bed m rcgnnl to tiio combination of tlui rcpl\ of 
denial and of fontior judgment nml of the rejJy of vjiccinl jdca and former 
judgment In the Mine elami ( for tuld and clothes ) if it hu rci>lic<l tlint 

1 Tlie/ollo*tug Mihu-s Uv down the order In which ti» ctrtiin c •*<, InJ pn ihnllj* 

Ci tbo of tbe pirtk- wvttbI I -rae* rttsr»l hy the ikf odant srt lo til n uf f t Id- 
T«lipitlon, Tbe** r*o» sro nllnhutcd to % Ivi It} Ajui^ la *nd \ v >f l foil of wbl b 
ndda baltveno Idlhccaxoflb comblnalloo trftb^ rerlle* of di.B! I apd iivchl pfea, lb< 
ibo Jnltrt ihocld b»- laVwn up Cr>t 

3 Tblinrnuns U tbo rule coot jloed In U*** prckodlrj '■ew not f lion J 
3, gold tbo moTv TolaabJe ool of tbo two. 

r I*- (text) 
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gold was fcnlren bufc that clothes were not feaken oi wore lefciuned ( after being 
icceived )oi that (the plainlifT ) A\as defeated ( in a lawcourfe ) in icgaid to 
clothes, then tho ]udicial iiiocoedmg should bo earned on with loforonco to 
clothes only and not with lofoicnco to gold, since though ( gold ) is moic 
valuable, there is no necess^t^ of proof in regard to it Where the claim being 
tins IS my cow, she was missing on a ceitam day, slio is seen to-day in 
this person’s ( tho defendant’s ) house ’ and tho reply being ‘ this is false, the 
cow was in my house even before tho time indicated in the iilaint ’, the 
reply though a combination of the replies of denial and special plea is not 
a faulty reply, since it meets the whole plaint ( all the points in the plaint ) 
This IS a reply of denial together with a special plea Here the burden of 
proof rests on the defendant alone, not on the plaintiff also,* since Haiita says 
'in a reply of denial and special plea, tho reply of special plea must be taken 
up ( for investigation ) ’ In the same way when there is a combination of 
the replies of denial and foiiner judgment and of the replies of special plea and 
fonnei judgment, they are not faulty replies, if sucli combinations meet the 
whole plaint Here in both cases the burden of iiioof lies on the defendant 
alone Hence in no judicial proceeding whatever does the burden of proof 
he on both the parties ( at the same time ) This will suffice (to explain the 
above passage of Katyayana) ^ 

After the reply has been recorded, the proofs are to be exhibited and 
YajSavalkya (II 7-8) declares the order (in adducing proof) 

Then the plaintiff should at once cause to be written tho evidence 
( which he proposes to adduce ) for establishing the matter alleged (m the 
plaint ) If that (evidence) holds good he obtains success, if it be otherwise 
(re ff it does not hold good ), the reverse is the case (i e he is defeated) 
*This ( verse ) apphes as regards a reply of denial, but in other kinds of 
replies it is the defendant only who has to adduce evidence, as Harita says 

In a reply of former judgment and of special jilea the defendant should 
exhibit the proof, but in a reply of denial, the plaintiff ( should exhibit rt)^ 
in the reply of admission, there is no need for it (for proof ) 

YajSavalkya ( II 8 ) thus declares that a judicial proceeding has four parts 
(stages). 

This judicial procedure is shown (by me) to have four parts ( stages ) in 
litigations 

And the four parts ( of Vya'Oaha/ra ) are clearly set forth m another smrti: 

( Vyavahara ) is sard to be fourfold as in it enter four parts on account 
of there being the plaint, the reply, the proof and the decision that come m 
order one after another. 


1 The burden of proof in a pure reply Of denial i6 on the plaintiff and in a putO reply 
of fipocial plea on the defendant As this iS a leply of Sonial and special plea it may be atgue4 
that the onus of proof is on both To this a reply is given here 

2 For dotailcd explanation vide notes to V. M. pp. 82 — 35, 

•P 18 (text). 

V.M. S 
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But this ( dictum ) apidia to all repbet othei than a reply of admiioon, 
nnoo a reply of odmusion Im only two ports, as Bfhaspota says * 

In n reply of denjol VyawtMra has four ports and also m ( a reply 
of ) Bpeoml plea, but m replies of admission it has two porta ( only ) 
YajEavalkya ( II f)-10) saya 

( \ defendant ) ahonld not countercharge ( or conn tor-claim against ) 
tlio plambEf ( or complainant ) until ho baa met the claim ( ensdo against 
him ) Ono who la alread> labouring under a daim ( should not bo 
iJlowod to be charged ) b^ anolhor ( untfl ho is free from that litigation ) 
(The plaintiff ) should not change wliat ho has already stated * In quArrdg 
( violenoe of speech and act i o. defamation nnd assault) ami in offenore in 
which foreo enters a counter charge is oUowablo ( oven before clearing onc- 
aelf from the original charge or claim ) 

•Nsrada ( p 29 v 24 ) aaya 

That man who abandoning lua former ground of claim hna recourse to 
another shall be regarded aa a loeing party sinoo ho wandeia from ono 
ground of controversy to another 

Tlio ]>Grscn Nsho slufts hia ideeding is liable to fine bet bo does not lose tho 
suit lio has brought. This is the meaning This ( rule ) should bo under 
stood OB aiiplying to civil proceedings* m the »mo author (NSrada p 20 t 
26] says 

In all civil disputes ( a litigant ) docs not loeo (altoycthor) for \'crbal 
deceit ( i 0 for changing his statcmenls ) In disjnitw about ( scducinj, ) 
nnolhcrs wife about Und end non-payment of a debt tho partj though 
liable to be punishotl ( for fraudulent speech ) does not loso hi3 proitcrij * 


1 When there li an admhakn ot pUlntlfTt ebdm there I» co oeec^lly to sddaee 
proof «nd m? there i« no infO aod tbo moiBcot there b tdalmUm then is eothlox' to he 
tstshlisbed by eaamliutloo oi eridraoo, bat Jadgmest follows st ooee. UetKO then U no 
•Idb} cjitMhi. 

2. Tbtae rosy spply not only to t o eb*bg of i^eadinfl by plslntlfl but 

also to the chsago of pleading by defetKUat Tho Jilt Ukca li to apply to the pbfntfff*a 
nf p1^it|n p, ahlle Par hLappl^ It to both plilntlBand defcudanL Vide uoto to 
\ il p. 53. Thoaordi ‘what wjs alleged sboold bo wrttlon down la tho rrrwDce d Ihe 
defo^danl Ttfetlo the things ahont afalch aUecsUaoa were made (L e U tho pUInllfl flt*t 
ecmpLiiiicd abont theft of rapeos bo eanool w dto down theft of clothe* ) while brrr Ire I 
fcrtblddcn to chanco tho title L e li bo alleged that o« handred mpee-i wens U rrewed at 
intrtn i.tho camwrt alleso that they were stolen from him by tbe defendant. 

S, The etshteen tltlo* of law are elawliled a* elthea dhananaWa or bfihtimQ(-> 
( nririufi oat of preperty or Injary I e civil or erloolnal J Vide nolea to \ Jf p 

4 Tholprint^ Kireda read IVn numo — mmnlng In dhpatc* ahrat ealtb- wotnen 
TV* dlepatc* a mui doe* not V»o *u row altngelbet by a cha&C 

cf plrtfflng. tbooRa holnaT be Bned bat In criminal roatten kUecmpIalnt mayUdi** 
inU.cd altosethcT U be ihilu hi po*Ukm 
P 10 (t jt) 
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The Intfcci half ( of ihe verse ) selves ap an illustiafcion of fcho fiist half 
YSjnavalkya (II 17 ) says *, 

When theiu aie \Yitnesses in suppoi'fc of hofli sules ( i e both the plain- 
Liff and the defendanb) fclie witnesses foi the plaintift (are tlio means of 
proof); vlicn fcho plaintiff’s allegation is hi ought down ( fi’orn ifcs position 
of liaiing to be pioved ), then ( the witnesses ) of the defendant ( are to lie 
hoard fiisfc 

‘Pliivavadinah’ means ‘of the plaintiff’; ‘pTiiwapaksa’ moans ‘the plaint’, ‘adhaii- 
bblrfce’ means ‘not lequning to be established because the defendant admits 
( fcho allegations of fact in tlie plaint ) by putting forward a reply of a special 
plea ’ The mention of witnesses is intended to include ( by implication ) 
other means of proof also The same author ( Yaj II 10 ) saj^s 

A surety should be taken from both ( plaintiff and defendant ) who 
would be able to satisfy the final decision ® 

The word ‘kar^anirna^a’ means ‘fclie result of (or cair'jnng out) tlio judgment’ 
Kafcjayana enumeiafces fcliose who cannot bo accepted as suielics 

Neither the master, nor an enemy (of the litigant), noi one autlioiised 
( or employed ) by the master, nor one who is under lestiainfc (or in jail), 
nor one who is sentenced to jiay a fine, never one who is m danger (of life 
1 e seriously ill ), nor a coparcener ( oi heir ), nor one vho is penniless, noi 
one who IS banished to anofclier country, nor one ajipomfced to state sei vice nor 
those who have entered the fourth order (i e ascetics), '■nor one unable to 
pay (the claim of) the (judgment) creditor and an equal amount of fine 
to the king, nor one entirely unknown, should be accepted foi the purpose 
of a surety 

*N%Tuddhah' means ‘one who is bound by chains and the like’ ; s'dTns'ayae. 
thah' means ‘one in a difficulfcj'^’, 'r%TcthV means ‘one who is enitled to in- 
herafc the jiiopeity such as a son, grandson and the like’, ‘Tikiah' means ‘poor’, 
'anyatra vdsitah' means ‘banisliedifrom the country’ Yajnavalkya (II 62) 
says 


1, This verso is interpreted in two ways The Mit explains — When thoio are -wit- 
nesses on both sides, those -witnesses, -who support the party that says that ho -was the first 
to enjoy the subject-matter of dispute are to be first examined T^^len the plnintifi’s 
allegations have become weak or of little importance ( owing to defendant’s havingj admitted 
the prior state of things but having put forward a subsequent ground in avoidance of the 
piior state of things ), the witnesses of the defendant should be examined first. The 
interpretation of Apararka, the VyavahSiamatfkE and Nllakantha is — in a reply of denial 
Tb IS for the plaintiff (the man who comes to the court fiist) to cite witnesses (oi other evidence) 
for pro-ving his case, but in the case of reply of special plea or former judgment, it is for the 
.defendant to adduce his evidence fiist The diffeience turns on the meaning attached to the 
word ‘ purvavadinah ’ Vide notes to V M pp 40-41 for detailed explanation 

2 10 who would be able to pay up the decretal amount and thoi flue to be paid 

to the king 

• P 20 (text), 
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Tlie relsfeion of Buretiirship of creditor And debtor tnd of being « wit 
ness ifl not allowed by the itnptla einong brothert between hotbftnd and 
wife Vnd between father end son ®o long as they are undivided 
KfitySyana deolewe ( the oonaequenoee ) if there be no surety 

If there U no surety for a party who is able to meet the judgment (i e 
pay the decretal amount and fine ) then he ( that party ) shonld bo kept 
under guard and at the end of the day he should pay the wages of the 
•errant ( who guarded him ) 

The same author says 

A person of the regenerate classes unahle to furnish a surety should he 
guarded by those ( serranU of the bng ) who are outside ( the court ), 
but ( the king ) should put m chains b Cdras and the like who cannot 
fnmiBh a surety 

Ntrada ( p 29 v 34 ) describes the characteristics of a losing party* 

That men who abandoning hig former statement ( or ground of chum )» 
has recourse to another should be regarded as a loeing party on account of 
hi8 waudoring from one plea ( to another ) * 

'TBiKaTolkya (2 18 Z5 ) daecnbeg a person who (whose testimony) is ritfaf 
ed ( and is thereiore unaeoeptable in court } 

He, who moves from one position to another ( i e who Is rostlevs when 
giving cndence ) who heks bis bps, whose forehead perspires whose face 
changes colour who nkters his vrorde with stammer and with a dry tongue 
wbo speaks much and inooherently who does not heed the speech or eye (I o 
who doe not reply straight to the judges question nor fix his o>o on the 
judge) who eontorta his llpe who exhibits change from his ordinary ( nalnml ) 
sUte in mind, speech and bodily actions, ho is decUrfd to boa vitiated 
person as regards a complaint or being a witnew 
'Sfkki^i means the comers of the bps 

Itow (lieguu ) the expofition of the menu of proof 

Yij'HaTaltya ( II 22 ) says 

Documents posaessiOD and witnesses arc declared to be means of proof 
In the ftbeonco of ( even ) one of tbeso one of the suponatuial ( modes of 
proof ) Is prescribed 
KEtyiyana also ( toys ) 

If one (litigant) pats forward human means cf proof and the other 
( his oppenent ) relies on divine ( means of proof ) the king ebould in ruth 

3 Tide ncAes to V it p 49 si to Mporttloo betirn*ti hu»V\nd »nd wUe XpAtbrnto 
(DluB ILC.14 16 ) tijst tb«* c*o bo oo dl'rt»loo betwwo buitaai sad wlf*. bo* 

lbs ynu «pUln< that tbo words spply to tmlliloni rtlrt sod not U> 

3 . Vld« p. 18 •.hem for the ome m** 
p n (text) 
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a case accept ( lely upon ) the human evidence and not upon the divine 
(test) If human pioof is olToiod by litigating peisons, chough it meets 
only a ( substantial ) poition ( of the whole claim in the plaint ), it should 
lie accepted (lelied upon) and not supeinatuial pioof, though tlie lattei may 
be complete ( i e may complotly covei the wliole claim in the plaint ) In 
disputes, when witnesses aie available, supeinatuial pioof is not allowed and 
when there is a document,^ no oideal noi witnesses (should be lelied upon) As 
to the peculiai conventions of puqOjS (communities), sVen'is (guilds of tiaders) 
01 ganccs ( tubes ), wiiting is the ( piopei ) means of pioof and not oideals 
noi witnesses ^Wlieie a thing is piomised to be given but not del^ vered, 
wheie a thing is ( given and then ) taken back, in the mattei of detei- 
mining the owner ( of a thing ), m the matter of taking back a thing aftei 
it is sold, when one after purchasing a thing does not desiie to pay the 
inice, in gambling and betting ( on animals ) when a dispute arises, ( in 
one of these cases ) witnesses aie declared to be the means of proof 
and not ordeals nor documents In ( disputes about ) the making and 
use of doors and ways and about water -courses and the hke, possession 
alone is welght 3 ^ neither writing nor witnesses 

Brhaspati (p 316 w 1-2) declares the superiority of supernatural proof in 
certain cases 

One who fabricates (or counterfeits ) jewels, pearls and coins, who mis- 
appiopiiates a deposit entrusted to him, one who injures another, one who 
has intercourse with another’s wife, these should always be tried with 
oaths® In charges of deadly sins, if a party resorts to oideals when wit- 
nesses are availalrle, ( the king ) should not examine witnesses 

Vyasa (says) • 

( If a person says ) ‘ I did not pass this document, it was falsely made 
(forged) by him ( by the opponent ), ’ disregarding that document, the 
decision as to that matter should be by means of ordeal, ( where a wrong 
takes place) rn a forest or in a lonely place, at mght, inside the house, in 
cases of sdhasa and when a deposit is demed a divine mode of proof is 
allowable ^ 

Brhaspati ( p 317 v 17 ) says 

1, Compare sec 91 of the Evidence Act 

2, The first two here fall under Dattapradanikavyavaharapada, the next may also 
mean ‘ when there has to be a decision between the master and the herdsman ’ , the next 
comes under krayavikrayanus'aya The verse ‘ dattadatte d.o ’ as quoted in the nihandhas 
presents a bewildering variety of readings The verse about the making and use of doors is 
referred to in Lalluhhai v Amrit'l. L R 2 Bom 299 at p 315 

8 Both oaths and ordeals are supernatural ( daiva ) means of proof, the former being 
employed in less serious wrongs Vide notes to V M p 45 for explanation, 

4, This last verse is Nirada ( madana 241 ), 

•P 23 (text) 23 (text) 
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'Vtore a donb4 ariseB aa to a doonment or tho outsnuntj ol witoam 
and where inference u nncertion ordeal h ebe meane of clarins tm ( th, 
doubt ) 


The aano anthbr laj-s down an option between witnessre and orieoJs fn certain 
cases 


men the disputo relates to MAojo ( robbery and the like ) in cases 0 / 
ndeaioe of injury and Bpeeob ( nssatUt and defamation ) and m nil ronttera 
springing trom the use of force either ivitneesoe or ordeals ( aro odmlssiWe 
as proof ) In debts ©tber a doooinent witnesses even some reasoning or 
supernatural modes of proof are allowed from a dwire for the good of the 
I>eople ^ 

I 

TuHilaa means a porboo of reasoning pdrlifyi meona in do- 

famation conoisting of abate or renhng in the fonu yon oro tbs slayer of a 
brfihma^a As for the tart of Kfityttyana in violence of words and in ( dl*- 
putee for ) land ordeal should not be resorted to, it refers to hbols of a petty 
character The mentioD; of land inofadas ( by implication ) imnoveabJe pro- 
perty of every aaPiUUnaha aays indisprokee about imcnoveable property 
ordeals should be excluded This prohibition of ordwds holds good when 
wftneesee are avaffable, and Che some author (PilSmaha) to the same 
^«t one should support these dispntos (about inimoTcsiblM) by witnesses 
doQumonts and pocaoeeloa. The same author ( says ) 

oases where there exists no writing nor poncesion nor witnenfe 
and there is no eoopo for ordeal, the king is Uie authority (ho ehoold 
decide as he tlunks fit) In tlie case of dispclw of an uncertain chanmter 
which it is not possible to determine (with the usual moons ol i>roo! ) the 
king is the outhority sinoe ho Is the lord of everything 

Now (begini the diHOision oQwHtlngs 


On this Bfhaspati (p 304 r 8) says 

Writing Is declared to bo of three w)rt\ vi* writing of the king that 
written at a i^loulor jdaoe* and that written in one s own liand Thefr 
Bubdtviwoiis again are numerous- 


Ae to the text ol ■4«k,()w wnhnp« »ic known to bo nl Iwo kind, tIi 
ropnkr nna roiiA wbertm n l«o-teW dnriilon n dcrlimf (Iml f- ibfo In 
noD-rccognilion of « .litTwcnco Utwren wrllinp, wiiticn nt » potHcntor 1*00 
»mJ tbo« wrtion m ono . mrn li.n.) Tho wm.l« -"-I "re 

spnonj-nA »■> Ihi- nulhor of tin. foApnlm v riling- nrr .iKtarr.! to lo 


Z I— in a TBTll<«l*r plow ) t^) mrtn writl a fo » I'tn 

2 . ^(.T nrefr»}CTa] ^ ***• e^* «« 

winlnm.otrfrrt lnll». 

r 51 itext) 
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of two kinds, viz loyal and jdnapada ( popular, of the domnlodi people ’) 
Brhaspati ( pp w 4-11 ) says 

Populai writings are sevenfold, viz partition (deed), gift-deed, iiurchase, 
mortgage deed, (deed of) conventions, deed of serwice (or bondage), 
a deed of debt and the like Eoyal writings are of three kinds Where 
brothers, divided among themselves according to then wishes, make a 
document of separatiob, that is called a partition deed 'That writing 
which, on making a gift of land, a person executes and which is (intended) 
toJ[last as long as the sun and the moon endure and that is not to be cut 
down (as to the extent of the gift) nor to be resumed, ^is known to be a 
deed of gift When a person, havmg bought a house, a field and the like, 
causes a writing to be made containing words that state the exact price (paid 
or agreed), that is called a deed of purchase That is called a deed of mor- 
tgage (or pledge) when a person gives movable or immovable property as a 
pledge and makes a writing which leqmres (the pledge) to be either preserv- 
ed (intact without enjoyment) or to be enjoyed ® When (the people of) a 
village or a counti'y execute a document in furtherance oi dharma (^\ e 
laying down some rule or convention of conduct), on which there is common 
agreement, which is not opposed to the ( interest or orders of the ) king, 
that IS said to be a deed of conventions That document, winch a 
person, destitute of food aud clothes m a forest, makes stating ‘I shall do 
your work ( or the tasks you will appoint ),’ is called a bond of seiwice (or 
serfdom ) That document of future repayment ( uddhara ) which a man, 
having hollowed money at interest, executes himself or causes to be 
written ( by another ) is termed by the wise a bond of debt 

On account of the word ( m the fii’st verse above) documents of piui- 
fication and the like are also included (in the enumeration of kinds of writings) 
Katyayana describes a deed of purification and the like 

When a person has peiformed the ( prescribed ) penance and become free 
from the accusation (of having committed a forbidden act) the deed attest- 
ed by witnesses given to him is known as a deed of purification That 
Wilting IS known as a deed of peace which lecites what happened ( by way 
of compromise or settlement ) when an accusation is brought ( against a 
a person ) before all the leading people ® When a boundar-^ disiiute is 
decided, the writing (made) is ordained to be a deed of (settlement of) 
boundaries 


1 Vide notes to V M p 48 for the terms used hcie 

2 A pledge is eithei of moveables or of immoveables , in eitlici case the creditor may 
bo cithei entitled to use it oi ho may 'be rcquiicd not to UbC it but onh to preserve 
it vith him 

8, This-scrscis somciihat obscmc. It probably refers to the Ecttlomont made b\ 
the leading people of the place in case of au accusatiou made before them, 

• P. 26 (text) 
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If the creditor hypothecates to another the thing already riedged -with 
him for the same amount ( for -which ft was pledged -with him ) ho ohoiild 
p(U8 a ( freeh ) deed of mortgage ( or pledge) and should hand omr the 
prior (deed of mortgage or pledge ) to him ( to hi* own creditor ) 
YBjKa-Tnltya ( II 94 ) also ( says ) 

■When ( a debtor ) has paid off the debt he should hayo the deed ( of 
debt ) tom off or he ahould canso a new writing to be passed ( by the 
creditor if the original be lost or inaccessible at the time ) for the purpose 
of ( being able to eetabUsh ) his freedom from the debt 
Nirada (p 7fi v 186) mentions the difference between writings in one s oim 
hand and in another s hand referred to already 

WntingB are of two kinds, via tboee made in one s own hand and tboeo 
made in anot h er s hand and not having attestation and having attestation 

i respecti-yoly ) Their -validity depende npcm the usages of the country 
where they ore mode ) ^ 

YEjHavalkya ( n 89 ) says 

A writiiig In one s own hand though -without witnoasee is declared by 
the etntfu to be ( legs! ) endenoe provided it is not dne to force or fraud 
means fordo , upttdkxh means greed and the like * 

The Bomo author (Y&i 11 &4-66) declares a special oharaoUrUtie of dooumenti 
made in another s hand 

WhatercT transaction is settled mutually eccordmg to their wuhes 
should be oonsigned to -writmg attested by witnesses and haying at the 
he<id the name of the creditor and ahould be rnarked with tbo >Dor the 
month the fortnight the dsy the names, castes and gotms ( of the creditor 
and the debtor ) titles due to Yodlo oObitics tholr own names and the 
names of their fathers and the like 

S ShhroATOoMvtfco means a secondary name doe to the ( study of ) the 
JBahvrm and other I'ffWdi ( of the Veda ) such os BahvTcnV ( a student 
of the ^tgveda ) ECalhab ( a^stodent of the Kfllhakn B'skha of the kajor- 
veda ) * The same author (YBj II 86-83) say* 

L AVTiat ii wriltca in ooa* own bao^ wrt be by while 

wlut !• writUn In •nothet’* hand requlref *lt*fl*tioiu ThU Tcm- i» quoted In ].jd}tabai r 
L L. B. 8 Doou 7 whew It wm bdd that the court not bound to •prW ttrittlf 
tWi ml* to niada wilU, tinea will* wew not rc«<pii*rl by tneient Hindu Uw bbJ 

a will written by man and rifDcd bribe IwUtoT w»* held to be rtlld tboepb It 

manios d opoahl h . trick oi Jetril ini mt Cn-d .i 
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, ^\ hu’n tiij tiiuibiictioii ^ agiL't'd upon ) is cotnploLod ( i o if; is wifcfcon 

out ), Iho (Ichloi should place hplo\\ if. his name in his ovro liand (adding) 
'what i': caused fo he ^\llftcn ahoAO in this ( deed ) is nsscnlcd to by mo, 
the =011 of such a one,’ ^\llne=ses should ^Mlte doiMi in then o^^n bond (thoir 
own names ) picccdcd In then fafhci’s name ‘ in this matter I, so and fib, 
am a witness These witnesses should ho o^en ( in numhci ) Then fcho 
sonhe should wiitc at the end ( of the document. ) ‘ this is written by me, 
.'O and so, son of finch and such, at the request of both paities ’ 

'Sanidh ' moans ‘equal’ in number and qualifications ( with the parties ). 

In some ( digests) thcic is coalescence of the letter ‘a’ ( after ‘to’ ) and ( so 
thov lead ) ‘asamah’ ( meaning ‘unc\en in iiumboi ’) Niliada ( sa^s ) 

If a debtor does not know' the alphabet ( i e is illiterate ), he should 
cause his assent to bo wiitfcen ( by anothei ).' if a witness ( bo illiterate ) 
he should cause ( his attestation ) to ho wiitton by anothei witness in the 
presence of all the witnesses 

It was stated ( hj Brhaspati) that ro^al wilting is of three kinds; 
Ya]nn\allv\a (l 318-320) and Brhaspati exhibit ( tho peculiarities of ) it . 

Haa mg made a gift of land oi a corrody tho king should execute a 
wilting ( about the gift ) foi tho information of futuio good kings On a 
piece of cloth ora coppci plate marked at tlio top with his seal, the king, 
having wntteii down tho names of his ancestors and of himself, tho 

measuiements of the thing gifted, a desciiption of the boundaries of the 

thing donated,^ should issue a permanent edict bearing tho date and his 
own signature 

IT'ibandhah means ‘ what is granted by a king and the like to be obtained at 
fixed times fiom mines and the like,* praiigrahidi means ‘ that which is 
leceived as a gift such as land and the like;’ parimdnm means ‘ its extent 
d&nam means ‘ what is gifted such as a house’; chheda means* its limits’; 
upavarnaM means 'their mention ’ So also (Brhaspati pp 306-307 wl8"19) 

When a king pleased with tho services, valoui and the like, of a person, 
giants a district and the like to him by a wilting, it is called a prdsSda- 

hkhiia ( a writing of favour ) When a king, after a decision on hearing 

the plaint, the reply and the evidence adduced, gives a wilting to the 
successful party, that is called ajayapatra (a wilting of success, a decree) 


1, ‘ Dana, vaniianami’ may also moan 'isotting out tho smfti pasBages con* 
ddalJlihg the rosumption qi gilts made byformor kings ’ Tins is d preferable explanation 
and is supported by the verses occurring in almost all grants condemning the resumption 
of gifts. These verses aild the following passage of tho Tifayukha up to jayapatra are quoted in 
The collector of Tliana V Han I. L. E 6 Bom. 646 ( E B ) at pp 667—568 
, 2 The definition of nibandha is quoted in Ohelabhai v Hargovan I, L. E, 86 3om. 
til “it p 101 ns showing that it is not the king alone who can make a grant of a mbaitdhat 
*P 28 (text}i 
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VySw gpeaks of the BubstitutB of the king ( in iflsmng royel edicts ) 

The minister for peace and 'war when ordered by the king "himself mty 
write down the royal edict on copperplate or on cloth 
The same anlhor says that the king should write down his assent In snob 


( The minister should writedown) ths boundaries and measarements 
and the king ehonld wnte with his own hand this has the assent of me 
the king, eoand so and the eon of snch and aaoh- 
Bannivesam pramt^airi ca -these words are to be connected with the pre- 
ceding text Vaffirtha mentions four kinds of royal wntings 

A sfi'iana ( edict ^ should be known as the first another is )ayapQtra 
(then there are) C'SHp^fere and prajEEpenK patra, royal wnting is ( thus ) 
four fold ^ TTiat ly which feudatory chiefs officers and governors ot 
provinces are commanded ( by the king ) to carry out some business is 
called an ( document of command ) That letter by wbioli 

Eome busmesB ifl communicated to a sacrificial pnest the familr pnect 
fc-preceptor and other revered and worthy persona is called a writing of 


requeat* 

5*a«ina and YliStvalkya (II 9l)says 

•When ( a document ) is in another country when the letters (or words) 
It have become doubtful ( or difficult to meko out ) when it is lort or 
ita ink ha« been rubbed off when it is stolen torn into pieces, burnt cut 
aer ( the long ) should cause another wnting to be made 


Kirada ( pp 77 78 v US ) says 

When a document is placed in another oouutry when it U -hatter^ 
Into uieccs when it* letters bavo btcomo effaced when it i» »tolen, th 
Lffl^bonld b. en-ntrf (/or its pn.ducUo>. ) m jherr, it ^ 
L lh,ata,ioBmn.tmtOBth. ( OTidonc ol ) th. 

T)rafl,Xrah^c.^ „.tBCs.c,- in tho ab,cn« ol .ttp<tt«tnr.l r-.f 

/ Bboold bo retorted to ) M KtstySjiM My» 

In . iodidel proctca.ns tvhtn, there .. no trrlli^ ' 

kl^or ieaso ) thoeia prtwr.be .epereetorol prool I ordteU ele ) 

Tb, br ( eoropori-oe trllh olbtr ) aocement, Ih.t 

rr:tetXrin tte be^ of .be ..rten (.ho U eUt.M toj ^e 


t^n Ktelttr. .h^t .Ittretrt 
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wrifcfeen fche- documenfc in dispute ^ and by presumption, by the (possibility 
pr otherwise of ) the meeting together ( of the parties ), by proof, by marks 
( such as seals ),by the ( subsequent ) relations ( of the parties )j by the 
( piobability of the origin of ) title, and inference “ 

monns ‘ presumption from circumstances ’ pTaptih means ‘ staying 
(ogethei of the two paities ( to a document ) in the same place cihnam 
means ‘the impression of a seal and the like hriya means ‘witnesses and 
the like ’ ( other means of proof ) > sanibandhah means ‘ relation in future^ 
( 1 e aftei the alleged date of the document ), dgawth means * some pro- 
bable mode of acqmsition ’ ( of the document htiuh means ‘inference ’ 

Piajapati says 

"The decision about (the genuineness of) a royal writing ( grant ) should 
be made with great effort by means of the examination of the king’s own 
signatuie ( thereon ), of the seal and of the handwriting of the scribe 
(of the giant) 

Brhaspati ( p 307 vv 23-24 ) declares what are vitiated documents 

A document executed by a dying man, by an enemy, by one in fear, 
by one distressed, by a woman, by one intoxicated,* by one who is over- 
whelmed in some calamity, and executed at night by fraud or force does not 
become' valid Where even a single witness who (whose signature) is plac- 
ed on a deed is vitiated ( on account of the above mentioned causes ) and 
who 18 censured or where the writer of a deed is of that sort, that deed is 
deolaied to be a false document ^ 

Here ends the section on writing 
Now ( begins ) Possession ^ 

Narada ( p 62 v 85 ) says 

Possession acquires [validity ( as evidence ) when accompanied by a 
deal title Possession with a clouded title does not amount to proof 
( IS not accepted as a means of proof ) 

1 Compare section 73 of the Indian Ewdenco Act 

2 For detailed explanation of the words yiiKh, pi aph, sambandha, agama, hetu, vide 
notes to V M PP 54—55 The Mit and Ihe May uLha widely differ in the inivrprotation of 
these terms 

3 This means that it should be seen whether the document is produced from 
proper custody 

4 In N'a1badaba^ v Mahadeo I, L R 6iBom 99 at p 104 it is suggested that 
' 6tri.matta ’ should be taken as one clause meaning ‘ under female or aphrodisiac influence | 
but this IS not correct, as Kat v 271 separately mentions ‘ strl ’ and ‘imatta ’ 

5 In Lalubhai y Lai Amrit 1 L R 2 Bom 299 at pp 814—316 the whoV ff tie 
section on possession is critically examined and differences between the two views of 
YijSanes'vara and Nllakantha are pointed out 

* p. 30 (text) 
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"Vylaa declflkrts timt po5Se*sIon ( in order to be t»M evidence^ ronit b* 
ob&T&oteri*ed by other attrihoiei jiat aa it mtut b« aoconpanied by title t 

It^is desirable that poetesBion (m order to be ynlid ) most hare fite 
attributes (bt parts) vu it must have title behlud it it must be of lou{! 
riatnrlfng tmbrobeu free from protaet and in the presenee ( before the Ttty 
eye ) of the opposite party 

KEiada ( p 62 v 86 ) declares that a claim cannot be estabbihed by mere 
ponedon ( 


He -who pleads enjoyment alone and no title at all should be considered 
a thief on account of bia ( merely ) putting forward ths deceptive jdea 
of possession ( which even a thief can put forward ) 

fThis rule ( that mere poesession without more is of no avail ) only applies 
to such a period of time during whloh it is poenble to preserve the memory of 
title but the same author ( Kttr*da p 62 v 89 ) says that meru possession 
-would bo -ralid evidence ( with reference to a penod of tune ) of which it 
Ifl not possible to preserve memory 

Id caffls f aPin fl withha the memory of man It is desirable that possoesioD 
njosb bo accompanied with title in order to be recognised as valid proof 
of ownorahip of land In cases beyond the memory of man poeusaion 
eoDtinufid suecetsively for three generations ( is vabd proof of ownership 
over land ) on account of the chsance of oertamty (that there w no title) * 

An'i^amilbhizfid means as the condniion that there is no title cannot bo 
drawn by meana of ( the proof, called ) noMppreheniion ( onupofaWAi ) 
of what U fit (to bo apprehended) * Even In the ease of powessioo beyond the 
memory of man If there is continuaneo (or poraistenco ) of memory as to 
the absence of title { In the peraou or persons -who had posscwion ) the same 
aulbor ( Klrada p. 62 v 87 ) aayt 

Thit sinful roan however -who cnfoyi ( has poMctsion } without title 
even though for several hundred years should be punished by the king 
with the flue prescrihed for a thief 


1 via* PP* M-W of tho notes to V M. lor dslalUd eTpUnatiem of ttli t«ii »na 
j .-nr/- lain- AworilB* to tbo int. sta^rU ( j-rkwl of hnmta m^aorj | I 
mid to bo on* honaTod year* socoriofto tbo Brartl^odiiU tod yfIdb-iT* (1 U » 
Tbreoraero^* Actrrrflrs to ►.m* 

loeaTaBd doc not btinl cml th* trthotrtl «t*ocf cnwyoiiWAi 
0. For dotallJd oTtUnaUon cl flHS^owajUcai »Bd >r.;^ cutr in\ 

■ir m itfisroUttOi I* tbp Urt d «ls y awflfVM sccofdJct to a* MlEaiCinUv •psrt 

and tnftrtw In meb «•**•• In tbU yUcs It-tt ti » r 

7 11 (»«rt) 
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Ai to wafc the same author ( Narada p 63. v. 91 ^says ' ^ 

That Inch has boon enjoyed even unjustly by the father and thre(' 
nncestois ( of a pei’son ) cannot ho recoveied back ( from that poison ) 
since it has descended successively thiougli tluoc gonciations, 

^it IS to ho mfceipietcd to moan * ivhafc has been enjoyed by three , goneoi-. 
tions ( of the present holdoi ) including the fatlior even without title ■ and 
oven unjustlj cannot ho recoveied hack ( flora the present holder ), mucli 
less can it be lecoveied back when it is impossible to conclude that thoie i=! 
absence of title ^ 

% 

"As to the to'^ct of Hiiiita, 

* I 

What has been enjoyed by thice ancestois without any title whatoyej.' 
cannot be iccovered ( fiom the piesent holder) since it has descends^ 
through thiec geneiations 

i 

it IS to ho explained as ‘ without a title that can be easily perceived and 
not as without even the semblance ( or appearance ) of a title ’ As for the 
text of Yajnavalkya ( II 28 ), ' 


That man, who first acquiied a thing) should prove the source of his title 
when he is proceeded againstj lus son or son’s son need not ( prove title ), 
m tlieir case possession has more weight, 

it means that only the first acquirer, if he cannoh prove his title, is to'^ye 
fined ( for unlawfully usurping possession ) and not his son and grandson) but 
it does not mean that in their case they succeed in their object ( viz re- 
taining the thing on the ground of possession) Hanta says to a similar effect 

That man however, who first acquires a thing is liable to be fined if 
he cannot make out a title, and not his son or son’s son; but both ( the 
latter ) are liable to be deprived ( by the court ) of the thing possessed 
hke the acqmrer himself ^ 

Yajnavalkya (II 29 ) says 

If a person who has been proceeded against dies, his hen ( or repre- 
sentative ) must establish title (as much 'as the deceased) In such a case 
possession without title would not be a ( vahd ) plea 


1 The object of the verse is not to prescribe the impossibility mf recovering after three 
generations what is wrongly seized, but the object of it is to presenbe that possession for 
more than three generations confers ownership when it is uncertain whether it ongmated in 
no title The words ‘ for three generations ’ stand for asmurtakdla { time beyond human 
memory) 

2 The idea is that the original acquirer is liable to fine if he cannot pipve hjs title 
His son and grandson, if they cannot prove title, are not liable to) be fined , but if they 
cannot prove title in their 'ancestor and in' themselves, they are liable to Jose the 'thing 
they enjoy, since their possession has not ripened into ownership by enjovment for three 
generations 

• P 82 (text) 
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SiHit m»M 1 MU md tho liko -wha pubikei of UiB hnitags , tarn * 
mesiiB Sgamata ( HUs ) (An objeetor tayi ) it u mmirtUtmil (or «bsnrd) 
to saj- that posEasdon for a long tune la proof (of ownerahlp ) lor it U 
aeon ( In the texts ) that a ckimant loses ( hlj right to a thing ) eren 
after pMBession ( by another ) for a short tune as is obwrred by tbs same 
author (Ylj H. 24 ) 

A person loses land m twenty years when it is enjoyed by another 
lor that period before hie eyes and without protest ( from him ) and 
oliattelfl m ten yeajs * 

*T1iq reply ( to the abora ob]«itxon ) w thla ( tmo of YS] ) is to bo oon- 
strued aa laying down that the man loaea tho profits arisics irum the land 
and the like for that period (1 e 20 or 10 years ) -when ha sees (another 
enjoy hia land or chattels ) and yet does not protest ( or cause mterniptloti ) 
and not aa laying down that he loses also the thing itself vix the land and 
the like ( after 20 or 10 years Y sinco ( the latter proposition ) would be 
oppoaad to the text already ated he bowerer who enjoys without title io 
( K&rada p 62 y 87 ) EStyKyana says 

The wrongful possessor of cattle women or males ( ilayw ) or b(s 
eon should not rely upon ( mere ) possession ( as his suitport or itrong 
pant m ease of dispnte ), this is the rule of law ordained ( by tho mges ) 
Ntoada { p 61 v 81 ) says 

A idedge ( or mortgago ) bcundarfes a minor s weaitb, aa open deposit 
a Bosled deposit women ( female slaves ) the property of the fang ( or 
state ) and of a Brahmapa learned in tho Vedas theso are not lost ( to 
the owner ) by the ( bog ) possession ( of another )* 

Mona ( 8 146 ) says 

A milch cow a camd. a ndlnfi horse an animal that is banded orer for being 
broken ( or trained ), these ( and other things) used through tho friend 
ship ( or essent of the owner ) aro never lost ( to their owner Ihrougli 
long pocsession of another ) 

Damyixh pre^jyoU means wfiicb w dohrorod for being broken 

Here eais tlie section 03 posiessioo 


J Thk TWW has bjoa Tartaoily iBlerptjtea from e3mp»r»tl«!r ancirot llm«, 
UftdUUtUca liana (S. 145) cIt'# lolcrpratitiona NtMacfiia ijlhn tl^ ifit, 

Tba plain mining tl« rcwi li la wllh ih. Uul fjr 

bnJrcd years la rtqnlnd ta cicala o»o-T*blp. Thercl-ra ti» «oHi h um^hUlh 

It c=rtalo tiat al diacr nt ttiflf and hy dI1ei-a* » 

OTf^Wao. TlbBfft^foVMn^Cl-^HwIanhfTdUlt.. 


i. TU*uaIm«tlh 14^ 

f U ( Ull ) 
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Now ( begins the chapter about ) witnesses 

In ToiJniTinanda^ Kilrad i 70 \ 14.7) 

In donblful nintlois \\licn tv.o hhgnnh nio di'iputing, a cloni poicopfcion 
(knowledge oi conclu':ion ) fiom wilnc'^sos, since the latter have 

ciUiei ‘= 0011 , hcTid oi c\pcnenccd the innUci m dispute** 

‘'Brlinspsli ( ]i 200 w 1-2) enumcrnlcs the kinds of witnesses 

''i^’ilncsscs luo declined (in Uie smriis) to he of twch o soits, m 7 a subscubin 
witnc'^s. one whose nnnic is caused to be written (by anothcO.tionccalcd wit 
nc'is, one who has been icininded, a incinhorof tlie family, a incssengoi, one 
coming b\ chance ( not called on junpose), an indncct witness, one w'ho is 
confided in h\ both sides, the king, the ( jncsiding ) judge, the people of 
the Milage 

LxUiiialC' IS one who ( whose name ) is placed on the document bj the plam- 
lifl , Ickhiinh is one A\ho ( wliosc name )is placed ( on a deed as a witness ) 
hj. the defendant at the inst''nce of the jdaintifi , gudhah m one who is made 
to hcni (the tinnsaction hctwei n llie jiailics) hclund a wall oi the like, 
smariiah is one who is reminded again and again of the ti insaction ; yddr. 
cchxkah IS one who having aimed In chance ( at the time of tlio transac- 
tion ) was made a witness , uitarch is one who can depose ( to a tiansac- 
tion ) ovci and aboio the (actual) witnesses because ho hcnis ( fiom them 
what tbej bad seen) oi is made to licai (what the ical wutnesscs themselves 
licaid ) / adhyalcsah means the picsidmg judge . and this woid is intended 
to include the sabhyas ( asses^ois ) and othcis by icason of the text of Kiitya- 
yana ‘the sciibc, the judge and the sabhyas in succession ( the latoi one in 
the absence of the eaihei ) are ( witnesses)’® The same author (vide 
Brhaspati p 301 vv 16-lS ) says 

Theic should bo nine, scAen, five, foui, or only thioe ( wutnesses) Two 
may be accepted as ( sufficient ) witnesses, if both bo e'roiriyas ( learned 
m the Vedas ) ; ( but ) a single witness should nevei bo asked ( examined ) 
Of hkhlia ( subsciibing ) and gJIdha ( concealed ) wntnesses, two ( each ) 
may be accepted ( as sufficient to decide a cause } and of leKhita or 
yndiicchika ( chance ), smdriia^ kulyd (those of the same family ) and 


1. This IS an encj clopaidia on religious and cnil law, astronomy and mcdioino 
compiled by Todaramalla, the finance minister of Akbar. 

2 The latter clause may alsolmean ‘ since thoy bavo a direct cognition of the matter 
by Eight or bearing ’ 

3 For detailed explanations o^tbese terms vide motes to V JI. pp, C&-67 

1. Mandlik ( p. 28i) translates vttarah as { ‘ oho in answer ) speaking after witnesses, 
upon hearing or being told ( their evidence ) ' This is far from clear. 

' .5. The other half of this verse as quoted in the Mit means ‘ and ihe king when 

he himself tries the cause ore declared to he witnesses’, i 

• P 84 (text) 




^2 *YAVAHiBAllATtniBA rft.rLS.S-t. 

t 

of ttitara ^^itueMce tWe La thnw, four or five A aingla witness 
alone mrald be enough for proof if he be a dlUfra ( a meaengcr ) on 
aoooTmtant one emiioyed in the business ( by both r^irtles ns their mtei 
r modutry ) the king or the presiding judge. ^ 

k!ll]navalkya ( H 73 ) declaree tha eryen one wiLneas of the^i^Mtfa and other 
aorta may be acoepted ( aa snffioient for proof ) if both aides eonficnt 

^JTith the canfient of both parties eren a Single person who knows the 
dharma beoomai ( sufficient as ) & witness. 

* Vytea flays 


Even one witness whoso actions are pure who knows the J^Aanna 
whose word la known from exponenoo ( to be true ) is enough for proof 
( of a thing) especiany in eOAoso (offences atlroded with force snob a^ 
murder robbery rape, Ao ) 

Atittb^iUavAk meonfl one whose word is generally seen to be trno 
©Ltyflyana says that one witness, even fboogb not reputed to be a veracious 
person is eoffieient in eases of deposit and tho like 

Even a single person may depose ns a witness m the caso of a deposit 
tnad« secretly ( in ho presence ) , oa rfgnrdi things borrowed for toe 
even a single p e r son sent by tho plaintiff ( i c the owner of the thing to 
the borrower with the thing ) may bo ( enough ) as a witness. 

} dcHavx me&ia amarnenU nd the bko such as ear nogs brought ( from 
the owner thereof ) on the occasion of a mamago or tho Ifko The satas 
author ( Kityiyana ) dedores eveu ono person sufficioot as a witness in dfs 
putes about articles for solo 

That man by whom an article for sale was mode ( finished or mtnO' 
faotured ) flbould identify it In a divputo (about that article ) he thnuph 
alone ( ns a witness ) is declared to bo ( sufficient ) proof 
And Vyflsa declares the qualifications of them (of wilnesvs) 

T1h« wIkj know the dharma persons having fon% jtennns boro In 
diUlnguished* families those wJ»o arc welbbred thme who ( generoU) ) 
apeak the truth, those who perform the rilca prescribed in the Vedas and 
the smrtK persons free from hatred and enry Iho^ who are srofnyas 
i lamed in tho Vedas) person^ who do rwt depnul upon oilier^ fiJu? ore 
leftTHcd who do not truTel from pface to place and fho*e nho are in the 
prime of bfe should he mado witnt-«M by the wise (n ili imlen about delAt 
and the like 


”*1 Tt, >rotd WaM. wuarirf thus W lU KslpUta fl V( nKrrJ.^ 

, , wbrt kcAw (L rw«dlc| eljnjre»i*Ert« fl il iitcurtle* 

ta r tMUtllU ( »■•»" *■ “ > -*•"* " IV- .lA .r. mU-.t 

cl lb* *ame rl“® ** partle* 

P SSfWTt) 
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Narada ( p 81 v 165 ) says 

( In disputes) among fiVeu-zis (guilds) the o&ce-bearors (or heads) of tlie 
s\enis, among groups or associations^ the heads theieof, among those who 
stay outside (the village, i e who are tmtouchahles) persons' who live out- 
side, and (in disputes) among women, women hccomo (proper) witnesses 
Katyayana speaks of memheis of associations ( Vargas ) 

Persons wearing marks peculiar to their sects ( such as Bauddhas ), s^renis 
( gmlds ), pugas and other communities of merchants and all other’s w^ho 
are handed into a group (or association) these aie called vargas hy 
Bhrgu The leaders ( or heads ) of ddsas (^seifs ), cdranas ( hards ), 
wrestlers, of those who subsist ( hy diiMiig or riding) elephants, horses 
and chariots and of groups of every sort are known ( in the STnrhs) to he 
vargins 

Yajnavalkya ( II 69 ) speaks of persons of other castes ( as eligible witnesses )* 
It should he known that witnesses ( in a cause ) ought to be at least three/ 
they should he devoted to performing the iites prescribed in tha Vedas and 
smihs , ( they should he ) of tlie same caste and the same varna ( class ) 
as that of the litigants or men of all castes may he allowed (as wntnesses) 
for all castes. 

The same author ( Taj II 70-71 ) mentions those who are to he excluded ( as 
witnesses ) 

A woman, a minor ( under 16 years), an old man ( above 80 )) a gamble!, 
one intoxicated, one possessed, a person reputed to be gmlty of a deadly 
sin, an actor, an unbeliever ( or heretic ), a forger ( of deeds or coins ), a 
deformed person, one degr-aded from caste (for some sin or wrong-doing), 
one interested ( m a party to the suit ), one interested in the subject 
matter ( of dispute ), a friend ( or associate ), an enemy, a thief, an adven- 
tmer ( or desperado ), one known to be a bar, one deserted and the hke 
are not ( competent ) witnesses 

Nirdhutah means ‘ one abandoned by his kinsmen ( or friends )’ ; the word 
ddi ( the hke ) includes slaves and others Brhaspati (p 302 v 29) says 

The mother’s father, the father’s brother, the wife’s brother, the maternal 
uncle, the brother, a friend and son-m-law these are not ( competent ) 
Witnesses in all disputes 
$ Narada (p 83 v 161 ) says 

He, who not being named ( cited ) as a witness, comes of his own accord 
' and deposes, is termed in the s astras a volunteer ( witness ) He does not 
deserve to be a witness 


1. For 6're^n, vide atove p 6 « 1. The Word ‘vftrga ’ means ' a group or aBEOoiation in 
general ’ and is of wider import than sreni It 'may apply to any association or group of 
^people banded together for some purpose. 

•P 86 ( text ) 8 P. 87 ( text ) 

V. M 5 


^ VTAVAHlaAJUTUKHA T S. it 8 . T 4 
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EU^pftjanji Ayi ^ 

K ono of Um mhairiMiig vrito«ae8 Ihat «« dted by a dliputuit aepo8« 
«e»inst the often all of them beoome no -wilneMei '( i e become njeltw or 
uicocipetent ) 

NSrada (p 89 v 188 ) deolaree that even anoh ( peraoM as are above aeoUrea 
lo be inoompolent witmareo) are m certain cases allowable as proper 
witneGSGB 


Those evm, -who have been mentioned ( in vema 178*187 of s 

I^Sdfina chapter ) m incompetent ^tneraee tooh as slaves, impostors 
the like beoome ( oompotenfe ) witneeses, haring regard to the graritr o! 
the matter ( In dlsimte ) 

In the caao of the absenoe ( of oompotont \vitaEMes ) Kanu (8 70) lay* 

In the abconoe ( of competent vHtnetse* ) oridenoe may be given even by 
a Vomanj by a minor by an old man by a pnpQ or Wiytmpp by a slave or 
hired servant 


YBiSavalky* ( H. 73 ) says 

In ( cbaigee of ) adultery tbeft ajwmlfc and aUodor and is aU 
offences attended ^th force ( snob as manslanghter ) any porsem may be 
a witness. 


In this passage, * altboogh adultery and the like faH under the category of 
e d hata they are separately mentfooed fn order to refer to snob sdidtery and 
other offences as ore dandoatinely committed Ut ants tayi 

A slave a blind man a deaf person a leper a woman a minor an old 
man and the like even fbeso are regarded as ( competent ) witoesws in 
•4&a« ( offence* duo fo force ) when they arc not concerned ( in the 
matter to be tried ) 

*AiuifiAtsctmfxuidhdA means when they arc not partial ( to ono tide ) 


Bffaaspoh ( p 809 v 24 ) *ays 

A litigant may point out fanlU In the witnesacs cited ( by the opponent) 
lo proTO the matter In dlipnte If the faults really oxUt K hflfant 
attnbnting faoUato wilnwcs who are fanlUess U llaWo to r*y » floe 
equal ( lo the matter in disimte ) * 


1 Til* weed /iUUaBllM and tt»7 ►!« »**“ f** 

lu (b* plalat «» rtfJr asd died aa witaema at th* Uow c/ rrset ( tH)4 j 

1. VldeOfitrtto V SLr “0 to* drtaBed airUcallm. TU* ml* d SltjlTtsa «i« 
to arpJy e®Jr tha vltwoei that glre owdlrttet ccaln tr 

tn merit. I H'^dlaa IW). VU4B0t<atoMl.T ^ 

N Sl Ccaarare a dmlUr wnai^ aVjta p 8. . 

r 1111.^4 .PP'T mIr.l>mllUl«.lbl.lCKl.mw v^"' « “* 

d 4JmcU. nme Apirtto .nJ Vlt afzlrt VV. tc lofcwi cc • Ul- lie. . 
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In this passage the word vS/d/l ( litigant ) means ‘ the defendant tdtsamam 
means ‘egual to the amount which is the subject of dispute ’ Vyasa says : 

The faults of the witnesses should be stated by the defendant before 
the court They ( the witnesses) should be made ( by the judge ) and 
the assessors to refute all the faults put down in wilting ( agamst them ) 

The meanmg is that the witnesses should be requiied by the siibhyas 
- ( assessors ) to give their explanation with regard to then faults as witnesses 
written down on paper The same author ( Yyasa says ) . 

If ( the witnesses admit ( the faults pointed out in them ), they do 
not at all deserve to be witnesses if it be otherwise ( i e if the faults are 
not admitted), they ( the faults ) should be estabhshed by the defendant 
with evidence If the defendant cannot cleaily establish ( the faults urged 
by him ) agamst the witnesses he should be made to pay a fine When 
the witnesses ( cited by the plaintiff ) aie proved ( to possess the faults 
pointed out by the defendant ), they are to be rejected, bemg devoid of 
the charactenstios of ( competent ) witnesses ( The plaintiff ) should be 
made to pay a fine m the same way ( as the defendant, when the latter 
fails to prove the faults alleged ) accoirdmg to the procedure laid down in 
the e'datra^ if the plaintiff, who lehes solely on the goodness of his witnes- 
ses (in whom faults are estabhshed), does not care for otbei means of proof. 

Atonyathd means ‘ if not admitted, ’ bhdVB,niydh means ‘ should, be made 
to admit ’ ( their faults ), hriyayd means ‘ by evidence ’ The connection 
of the words is ‘ not establishing ( the faults ) clearly ’ ( i. e Bphutam is to 
be connected with abhdvayan ) As to the text 

Those faults of witnesses that are ( obvious ) to the membeis of the 
court or that follow from the ordmary experience of the world should be 
considered ( by the members of the court of their own accord ) Such 
faults should not be required to be established, since ( such witnesses ) 
should be excluded ( by the court ) on account of their ( patent ) faults* 


1 Mandhk ( p 26 ) translates this as ‘ m the answer of admission witnesses are never 
fit to be called This is wrong It has already been stated that in an answer of admission 
no evidence is necessary. The author is now on the subject of faults of witnesses The 
explanation of ‘ atonyathB bhavaniyah ’ that follows makes it clear that the translation 
should be as above 

2 This verso is ascribed to Vyasa by Aparaka, Bm C andtVir, while Paras'ara- 
kladhavlya asonbes it to EStySyana Vide notes to V. M pp 72-78 for various' readmgs 
and detailed explanation. Even with the reading ‘ sabhSsadam dSsanam ’ it is possible 
to translate as above, the literal meaning being ‘ what apears to be a patent fault of the 
members &c ’ The word do§avarjanGt may also mean ‘ m order that the fault called 
anavastha may be avoided If witnesses] were called to prove defects m witnesses other 
Witnesses might be cited to prove the former get; to be false gnd the process might hayg 
^ be earned on ad infinitum, 
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it Hw reiefenoQ to ( faults m ) trustworthy witneBsea thnt ( faults ) can be 
aeoertemed from ordinary eipenmioa of the wtaritL When the defendant has 
no knowledge of the faults ( of the witnesses of the plaintiff ) the same 
author says 


Those fauUa of erldenca ( witnesses and docnments ) that are latent 
should be declared by him who disputes ( the eridence ) at the ( proper ) 
tune and the patent faults should be declared by the membm of the 
court ( sofiAyoa^at the proper tnno after exhibiting what thesdsfra ( the 
works on Uw ) dictates * 


The xneaniDg is that latent ( concealed ) faults should bo exposed by 
expounding ( by reference to or rriianoe on ) the s Sstra before the (actuaO 
examination of the witneeses- And Bphaspati ( p SOS v 260 ) says that 
they (the latent faults ) should not bo exposed after that ( stage ) 

Whateror fautts In ( or objeobont to ) a doonment or a witness there 
may be must be declared at the time when the trial is proceeding but the 
( Utigant ) should not ( be allowed to ) declare the faults after the> ( the 
witneeses ) boTO deposed 

trtWn metma when they hare eaid ' i e wlien they have Ugou to spoaV * 
The terminatjon of the past pasarve pnitloiplo ( kfo in Panmi « lfmjinolcp\) 
is added ( here tn titWln ) In the active sense according to thr rule* the 
nffVt kia (1 e fa ) Is added to q root to denote the eomplplion of the fir-t 
of a serica of continuous acts and m the active voice Kat>Iyfttm drdares 
the punishment in this matter 

He who after a matter has been deposed to vmuld fiml fault with 
( niiso objections to ) witncws in whom hef ound no fault l►fr^rt Qwl can 
not giro (adequate) reasons for that for not printing out llie faults 
euriicr slmU bo tnololod in tho Imtmt orarrMrotnl ' 

If Iho mtnwra be thrandrfe nneble to refute the objrctinr™ roi ol nsriins 
them tbo party ( wbcoo witureece Ihry mo ) raw-t do it tiv> Htlu toll 
( p 303 V 20 ) 


1 TtemoKtHonlarroInll"*™”*’' ’•lln“‘r< br llllr>uu l< »b-n lb. 

^ ml . « le U... rtlUU a,.! .ct «l.Uu 

tcU^r (pM) »'«»•’ ( I «ll b. 

.-e uv. ....... 

U^utlrr put rTbripl* tud ^'”"r , 

tb.' Irwrt .mm«rc.t " »» r«'>' «!• rlH l t 

^ 600 sea tbf htvW «J 1000. 
f to ( trxt I 
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Ho, whose documents or witnesses aie found fault with m a suit, will 
not succeed in his cause, as long as he has not cleared that ( the docu- 
ment or the witness of the faults pointed out ). 

Tat ( in the yerse above ) signifies ‘a document and the rest’. Eatyayana 
prescribes the punishment foi those who adduce false witnesses . 

“^He, who, thi-ough a desiie to succeed in his cause, cites false witnesses, 
should be depiivcd of all his belongings and should bo thou made to lose 
the subject matter ( of dispute ) ^ 

Ifirvisayam means ‘deprived of the property that is the subject matter of 
dispute’ Narada (p* 90 vv. 193-196 ) declares the means for ascertaining 
false witnesses * 

« 

He, who, on account ( of the consciousness of ) his own wrong-doing 
( guilt in perjuring himself ), appears lilco one uneasy, shifts from place to 
place (when giving eridence ), runs after every one ( he sees ), who 
suddenly couglis much, again and again breathes deeply, who scratches the 
giound villi his feci, who sliakos his arms and garment, whose face changes 
coloui and whoso foieliead poi spires, whose lips become dr^*, who looks 
above and sidcwa-vs, who without being asked talks much and irrelevantly 
as if he were in a liiuTy, should bo known as a false witness (The 
king ) should punish such a sinful one severely*. 

Katyuyaua and also Mann ( 8 87, 79-80 ) state the manner of putting ques- 
tions to witnesses * 

'The judge, himself being pure, should ask in the forenoon the witnesses 
of the regenerate classes who are pure to depose to the truth, with then 
faces turned to the east or north, in the presence of ( tm image of ) the 
divinity and Bi^hmanas $The judge should in a soothing tone question 
tlie witnesses in the court-room and in the presence of the plaintiff and 
the defendant in the following manner ; ‘All that you know concemmg the 
reciprocal actions of these two ’ ( litigants ) in this matter depose truthfully, 
for you are in this matter the witnesses 

In disputes about kine, horses and the hke the same author ( Katyayana ) 
declares the ( necessity of ) the presence of the subject-matter of dispute ( at 
the trial ) ; ' 

Jn the presence of the plaintiff and the defendant and of the subject 
matter of the suit ( the judge ) should urge ( require ) the witnesses to givd 
evidence to then face and never behmd their back ( Evidence ) may 
m lare cases be taken in the vicinity of the subject-matter ( of dispute ) 

'l Tatah may mean ‘ om account of that fault ’ and ntrvi^ayam according to t|}C 
Smrtioandrika means ‘itamshed from the country ' 

• P 40 (text). 9P 41 (text). '■ ‘ " 
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■nin In the ehsenoe of both ( the Uamnb ) TM, mi. n.u. , , 

WP«4» ^ JL^ properT^n'^ai” 

putcs about artidea that ara yr^^ied ( lia noM ) n* a a 

( the Judge ) tlZS. Z Z>r.Zf. Z 

eheoMo ( of the mhjoot mater of dl^mto ) Ibut not fn o^oase. 
Ib^pt Ofiia faonf-tbu meane even In the ehsenoe of them both I . 

rfthepleiatfffend thodefendent’ but In the preemio* of the rd,j!^ of div 

pnto In lomo oaeee I e In the ease of quadnipeds and the like, toufwom 
mean. gcM end the lika tha mm cpablo of being weighed, pan.mam 
m^ oolni end the Ufa, tha osn bo ooonted out , tneyom 
whea and the Ufa whioh can be measmed ahAaend i„ 

^ of the mdnmt mater rf mdt , irsyahtrsgw ^ 0 .^“ 

oeedlngs The same authority ( KstySyana ) ny, that in disputes relaUng 
to homidde the depodtta. of wltnesea should bo tafan in the prosenoe of 
( au image or t 0 m{^ of ) B^fya t 


In the oa» of tho kffllng of living ( the Sudgo ) ibouia make tba 

^rUnance depose in the pr««noe of Blva when no traoe ( or remnant ) of 
the death ia left , okhcnrUe ( I a, when trace# exiit ) a witneae ibotJa 
VO\ be made to depcoe thus ( i e. in the tojofie of 5'ire ) * 

*IW meana the depoaltiou of a witneae. It ehould be taken (in tbs 
pretence of Slva ) in the ah*en« of any mark# of the honUdde, anyaiha 
( otherwise ) means when there are mario of tbe Irining The same 
author ( Kitytyana ) esys 

The king ihould not oanee procrastination in recorditii tbe deporilioD of 
witneares. Great rim rix faflore in perfonnlng ones doty reralte from 
proerastmation 

Klrada (p 01 TlB3)fiia 

Having fommoned the wltncsies and having bound tbfia firmly by 
oaths, ( the Judge ) should separately question all the wibitaoe* wboae 
ohaiaoter ( eonduot ) is weII*known and who ate familiar with the matter 
in dispute. 


X« Tlr tMfU hiUl:ap{«fca doea. Bsl Um BrafticaedrUI *ei F»ri« €>< 

nJiBtaTiya ailWa diilmnUy Tla ■reo ax^H Item tb« two fltct* m*y W 

talceo} 7b* tvo yUec* vben wltscMe* m»7 dqriM aw tb« oo«rt aad la iba om et 
tioooTeabtMScarUMFroFertrlUdL CtUom la tb* cm* el bctDldi* may U tatra at 
tlw plao* ^ 

t. Tbb Is a KOMirbal dlfienU rm* SoatdlpsUnad talb*f*ww« td lb* 
bodr (iflrttefl'iMb TbU Utt« eetma to U a batWt rndtr*. KJUta?|t*i»ar cS 
a.H,v# i*la*rctgTTics to dcrodUea aad ecae*eUe**!l3r* with rwkujd 1» 
g* bid to TMOrt to It at b* T**d ijca-amitittea VH* netci to V U. f TJttdHalJi, 

0 (Uxt) 
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Yasistha says 

"What was seon by fcbo ( witnesses ) fcogotber should be deposed to by 
tbom in the same way ( i. e they should depose simultaneously )j bnt 
( what was seen ) by the witnesses separately should bo related by each 
separately. Wheio a matter has become known to witnesses at different 
times ( the judge ) should make them depose one by one. This is the rule 
( of examining witnesses ) laid down ( in the s^astras ). 

Manu ( 8 113, 102 ) : 

BTahmana should be made to swear by (his) truth, a Ksatriya by his 
iiding animal and weapons, a VaxB'ya by his kino, gram and gold, a S'udra 
by ( invoking on his head ) all the sins ( in case he deposed falsely ). 
Brahmanas who tend herds of kine, who are traders, mechanics or actors, 
who nie hired servants oi money lenders, should be heated as Sfidras 
( for purposes of examination as witnesses ). Those® who are fallen from 
their proper duties, who subsist upon food given by others and yet who 
desire the status of a man of the regenemte classes should be treated 
hke Sandras. 

■’'The meanmg ( of eaiyena ) m if you speak falsely, thy (merit due to) truth 
will perish; such hke should bo the mode ( of oath for a Brahmana ) The 
test for determimng the ( truth or falsehood of the ) deposition of k 
■witness is declared thus : 

If ( what a witness ) deposes is not less than ( what is affirmed by the 
party citing him ) m respect of place, time, age, the substance ( dravya ), 
the name, the caste, the measure, ( the judge ) should declare that the 
matter in dispute has been proved ( by that party ) 

YsjSavalkya ( II, 78^) lays down a rule for decision when witnesses contradict 
each other 


In case of contradiction the testimony of the majonty should be accepted 
( 1 e prevails ) ; if ( the witnesses ) are equally divided, the testimony of 
the virtuous set and if there be a conflict ( of testimony ) ’ among virtuous 
Witnesses, the testimony of the most virtuous should be accepted. 

The same author ( Yaj 11 76 ) pi escribes the finC for not deposing aftCr 
having agreed to give evidence 1 


1. These twd verses are ascribed to KStySyana by Apaxarba These Verses nrfi 
net found in the printed Vasifthadhannas'asatra (B, Bi Senes) nor in its translation 
( S. B El Yol. ). 

a. This verse oocuts in Narada also ( ppidana 199 J, 

8. This verse is not found in Manil* 

*P. 48 ( tett.) 
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A paraon not giving evidanc© Bbould bo made bi tho tnp g to pay tho ^holo 
debt togokbor with a tenth ( part ) added thereto on the fort>-snth d*> 
( aitor he n muntaoned ). 

fldrvom ( the Whole ) moans including the interest Badat ahandhahm 
means ‘ together with a tenth part The states that tho tenth 

part is to be taken by the king and the debt together with inlerat Is to bo 
taken by the creditor The eame author ( Yi 3 IL 82 ) lays down tho 
punishment for one who having knowledge ( of the matter in dispute ) does 
not agree to give evidence as a witness 

He, who, having been called upon ( along witb other* ) to givo orldcnce 
as a witness eonoeals it from others under the indueneo of folly, should 
be made to pay an eight fedd fine; U ( he be ) a brihroa]^ bo should bo 
expdled^ 

Such a witness is to be fined eight times as much as tbs fine infiioted in ease 
of losing the amt But a hrdhmaaa tmable to pay the fine b to bo capcHed 
from the oo untry and a ijofinya and the like are to bo made to do acts 
proper for them ( or to which they are accustomed ) So says tho Jliiats- 
nri. llanu ( 8. 103 ) saye 

That witness who alter giving cvidooco is seen In meet witb (the 
fortunes of ) disease fire ot a rdativo* defttli within servon ila>'* ( ol 
hu depomfcion ) should b« mads to pay Iho debt and a fine 
^YBjfiavttlkya ( Du 80 ) aay* 

If even after eomo witnesses have deposed ( as lo a matter m dispute ) 
other witnessm more montorious ( than tboso already examined ) or 
donble In number ( of those already exammed ) depose to the contrnry 
then the witneaieB first exomtnod are foI» ones 
KSroda ( p 21 v 52 ) Bays 

•Alter a judicial proceeding has been almost finished proof whether 
doenmonts or witnesM, would be usdew utdets the same had been 
announced before * 


1. ^ba ICL OB thlj rma r»U«r appUfi to a p'non, who, lutlos 

K. roL m p 51 ««« I '"I OVirpow ( ^ <1 ) 

P 41 I tot 1 
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Ylijnavftlki’a (II 83 ) states that m soibc cases witnesses may depose falsely 
and declares the penance therefor ; 

"Wlicro a man of the four castes would bo liable lo sudor death ( if the 
truth were told ), thoio a witness may depose falscljJ for punCcation from 
that ( sm of falsehood ) an oblation of cooked nco should bo offeiod to 

Sarasvati by the rogonciatc classes ^ 

ViSnu ( 8 17 ) prescribes the penanco for a sUdra ( deposing falsely ) ‘ a 
cHrad should give one daj’s fodder for ton cow’s’ Ailvahikcmfi means as 
much as would be sufficient lo feed them one day ’ 

Here ends the section on witnesses 


Now begins the section on ordeals $ 

That (an oideal) determines a matter which cannot be decided by ttloana 
of human proof It is of two kinds according as it determines at once or 
after some time Bjhaspati ( p. 816 vv 46 ) mentions the varieties of the 
first kind of ordeal ; 

Balance, fire, water, poison, kosa (sacred libation of water) as the 
fifth, the sixth is declared to bo nco, seventh is a hot piece of gold, the 
eighth is the ploughshare and the ninth is known as springing from 
dharma, 

Ya]navalkya ( II. 96 ) declares that the fiist five are to be resorted to only 
in cases where the matter charged is of great value oi is of a serious nature : 

These ordeals, viz balance, fiie, W'atei, poison, kosa are meant for 
clearing ( persons ) of senous charges ( oi m valuable matters ), when the 
complainant (or plaintiff ) declaies himself leady to undeigo fine ( follow* 
mg on a defeat in the trial by ordeal ) 

S'w^ahasthe ® means ‘ who undergoes the fine consequent upon defeat. ’ 
Pitamaha says : 

( The ]udge ) should prescribe the balance and the other ( four ) 
ordeals for those who are pioceeded against ( or complained against ) With 
assurance The ordeal of grams of rice^ and kos'a ( ordeal ) are to be 
employed m cases of doubt ( as to whether the defendant is the person 
who committed the wrong ) 

1. SaraBVatl toing the goddess of spcooh at was appropnato that an offering should 
be made to her for deposing falsely. Oompare Manu 8. 105. 

2. The word ‘ Sh rsakasthe ’ is thus esplained. S'ir?avi means the head 1, e. the 
fourth stage of a judicial proceeding ( viz. the final judgment ) It therefore Indioateri 
fine which is imposed on the defeated party. Therefore the word taeaus ‘ one Who offet 
to undergo the fine of defeat *, 

* P. 4:6 ( text 1, ? Both Stokes and Mandlik otait the treatttieht of ordeai|( 

Y. M. 6 
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^WfionWui/i msaiH^ certainty Thereforo tbe kosa ordeal canlbo employed 
in a charge made with certainty about the wrong-doer and also in one where 
there is a donbt The KfilikSpnrfi^ says 


In charges ol ednltery of theft of mtorcomee with women who arc 
forbidderu when one la acottsed of having committed a mortal nn and in 
cases of aer otB ( or violent ) off enct* o^inst the king ordcnls ma> bo 
employed In aenons charges ( of adultery etc, ), in wvU wronga ( tuch oa 
non-payment of debt ) and in caaes where there is reviling the king iboiild 
preecnbe ordeals with an nndortokiDg ( on the port ol the complainant or 
plaintiff) to pay a fine ( in case of opponent e sncccas in the ordeal ) In 
grave charges snoh as that of adQltor> and m case* where there are many 
acciaeiB ( or plaintiffs ) an ordeal mo> bo prcaonbed in order that ( the 
person aocusod ) may clear himself ( of the acousation ) but wthout an 
undertaking ( by the accuser ) to pay a fine ( in case of opponent s lucccsa in 
the ordeal) 


Agatny^ ( in the first verse fiom the ) means women 

other others wives such as inestftntcs and the like that are common 
( to all who visit them ) *, the word aoaf# means the same thing ns abhl 
caste ( i e charged with the commisaion of a great am ), sdiowm means a 
wrong don© with Tideiwe (or force) , ovor^^ mesins abuse , asrtiA means 
fine attribute (adultery with) another© wife (to the word abhifflpo) 

is not literally intended since what is intended to be repeated (or mcnlioned) 
as a topic (about which something is to bo predicated ) is oMi# dfo ( grave 
charge ) *; similarly the words whero Ihero are many etc oho ( arc not to bo 
literally naderstood ) Therefore oven In the nbsmeo of individual com- 
plainants on ordeal may bo resorted to m the case of aU charges { of mortal 
Bins ) The mention of tho purpose in the words awtdAitdmndt ( for the 
purpose of clearing one s cbmacter ) can also bo well comtroed on this inter 
preUtion and also tho following gonoral proposition ( cun bo wvU ondcrutood 
or constmed ) 


L -njj IJ * anartxl • oldjitajIA Thn wjtJ g dt Ur »» 

toRiiiiroflwnM*»*«Waa«Bl««*u»ltnl«cottr»(CQll« rrouoa ot lU Irlo^ 

o TT ~ KiUtaJilb* ref-rt to * POrrimira^tfio priacirli (which ( If»wi /na 
r , ,mi iM5i. VUoBOt«to\ M ip. «J-81 JilmlolU 

lij^Vrdio •cQtaoc- Tw ct«ay. Ibo groia ( cup ) uv^ coly xU (mihd 

Jrt .11 10^ ^ ,„l 3;», 1,« J. .irvl, 

>' >• ‘ 

“ ITi^/ tb- i* th»l an o»lat m T bi r-ir'rt-'l Ur in L linx 

tion fi whkh ihU I ua U rrOty l,n ( « rr^tt 

cn» • ebat^^ TO iiw,wjrl|J«*t3roV lr< • irtHjt l .» i 

cb*iV« ) an'l ^ If, Jol^ otb r o lillyoi •!►*. Ji ' •• tbt %1 b 4l f c in lo 

■ tn-if bj tjV*n y ,b „ b> raioy ci #Tca ajo- sa 

elude* U» BOH”' 

-i»yb^tt«rtc4toi:rcJe«la««;*< «Ur»ct« 

p 40 { Kit 1 ^ 
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An ordeal) rqay be resorted to In oaaeg of Sedition and in ( grave ) sins'* 
(Ya] n 96.), 

Naiada says : 

An ordeal without an undertaking to pay a fine may be prescribed for 
those who are suspected by kings (as offenders), 'who are pointed out by 
thieves ( as their associates ) and who are intent on clearing themselves 

An oath IS divine proof which determines a cause after a time Narada ( h 
100 w 248 and 250 for first verse and last half ) enumerates its varieties. 

Truth^j riding animals and weapons, kine, grains and gold, the feet of 
a deity and one’s father ( or ancestors ), one’s gifts and meritorious 
actions ( these may be sworn by ) One may ( solemnly ) touch the head 
of one’s sons, wife or friends ( by way of oath ) or in charges of all 
kinds (whether serious or trivial) the drinking of ho8 a ( sacred water) 
may be prescribed These are proclaimed by Manu as oaths ( to be 
resorted to ) in trifling matters 

Kos'a, though it determmes ( a dispute ) after the lapse of titne, Was enume- 
rated among the first senes ( i e among tula &o above that decide a matter 
immediately ), smoe it can be resorted to m senous charges also YajSavalkya 
( II 96 ) says ; 

One of the two may undergo ( the ordeal ) if he hkes, while the other 
may undertake to pay the fine ( m case of defeat by ordeal ) 

*^11118 option can apply only if the complamant ( or plamtiff ) so desires, but 
if he be unwilhng, ordeals are to be prescribed for the accused (or defendant)® 
alone, according to the dictum of Katyayana quoted in the Divya-tattva^ ; 

No one should ask the plaintiff or complainant to undeigo ordeal ; those 
who are adepts in ordeals should offer ordeals to him who is the defendant 
( or accused ). 

Now ( begms ) the treatment of ( the topic of) those who are fit ( to 
undergo ordeals) Yajnvalkya ( II 98 ) says* 


1. Ya] uses the general word and not paradaro67iT5a250 ( which f'ls a particular 
Bin ) when presonbing an ordeal without fine , hence in the Ealikapurana also the word 
paradarabhiSapa is merely illustrative and includes other grave sms also (like brahniahaiyU), 

2 With the first verso, compare Manu 8 113 ' Satyena &c ’ cited above Truth 
IB to be taken with Brahmanas, riding animals and weapons with Ksatriyas, kine de 
with Vais'yas. Any one may swear by the feet of his ancestors or of a deity The verse 
‘ he may touch <SLc ’ does not occur in the printed Narada Compare Manu 8 114. 

8 The general rule as stated by Katyayana above was that the complainant ( or 
plamtifi ) was not to undergo a divya, but that it was the accused or defendant who was to 
do BO But if the complainant chose he could himself undergo the ordeal and the defendant 
or accused may then undertake to pay the fine. 

4. This IS one of the works of Eaghunaudana, 

•P,47 (test) 
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The ( ordeal of ) balaoee ( Ib pre*cnhed ) for Tromen minora, old men, 
the blind the decreplfc brihmanaa and the diseased fire or "witcr ( ordeal ) 
la prescribed (or ( Kfatriya and Vaiaya respectiTely ) and for tidra 
seren JWWi* of poison 


fflrt means ( any ^roman ) Trlthonfc raforcnco to caste age or any parHcnalar 
condition hSla means a peiton of the age of sixteen and also of any oasto , 
an old man ia one -who is beyond ef^ity yean of age Balance alone out of the 
several ordeals is preserfbed for a btflhmapa at times wbloh are common to 
aH divyas as detailed later * but Trbenlt i« the proper time for fixe and other 
ordeals, they can be adminlstared ( to bi^hmapas ) It fa henoe that 
PitSmaha says 


Clearing off ( from gidU ) by moans of tbe ordeal of 0 it prescribed 
for an the (four) tKirpof ( principal castes ) AH these (wnoordeali) 
are proper for all persons, but not poison { ordeal ) for a brthmapa 
The KShUS-purfipa says 

Por the last of the oanww * ( 1 o for tho s'ldra ) should be ofTersd 
( thw ordeal of ) the heated golden 

NSnii ( p. 101 V 263 sma p 118 tt 818-315 for'lart four ■mtsa) Kip* 


( Th« ioag« ) flKroia alw»y» raniino by ( tbo orfral ol ) babnep co 
OToh», ttoM aeroU ot toorosu ( or mottle ) Iboso wboso mlnat »« in 
airtTMO on on tiaet minora oU men aUerarf porroia ina 
♦rolson I* not prormibra ( M on ordt*! ) for vromra nor mtet ( tho 
MCo)»boniacon»ia«tlh« Uaden troth nboot them by mnni of tho 
talonco tho faa'a .ad the llko Qtorins ( ol endt ) by wotcr 1. not 
proKribed for tbooo rvho oro dUcoord ( or dUtrcood ) nor pobon tor lbo« 
who ooffor from bllionsnMB , tho oidool of Ero i» not prcooiibrd for tbw 
orbo onfforfrom whlto Irprooy who «o Ulnd ond vrho boro lad nodo 
Women and minor, oro not to bo plooecd ( In o^or « on ord^ ) bj 
tho« rrho know dhormooBtro ond Jw tbooo wto oro draeowd old or 
( Tho Indeo ) iboold not plonjo in watrr tbooo who .to dorold 

thoy ^0 In orator they miebt d)o .1 oner ,mra thoy oro knoon M boro 

Su'S, r)~"r,rsi n - - 

dear them vrith poison 


m 7U. ft. ra* ot HUo-b. woW Wra Odbo^ft™ ft. nraU, 

“^1crardft,ftft.V.r. rarp^.'!* «'“• o« « ft. ’I . 

“^alioxtl 
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ViFnn { Virmi Dh P 0 0'> ) 

filer r\iou1'i nr<f he j'rt ’'oril)''il for Mif p)»l'’;'nn(ic, foi Iho (ll'infircl, for 
tioiitl peojilo, for tlio-fi v,ho from fliHicuU)' in hrciDunfi nnd fiom 

coio'li 

Tiro no*^ { pro'criluNl ) for Uiono who \\nik in non ( hlnckmiiitli'! ), 

npi fv'i ft^-hounen nor '^hnnhl jvoiKon ho tnoi onpu’d ( (s'? oiilojvl) to 

\\ho know nnt’ic »p’lKnn] vojn (Tlio jud-^c ) 'should not picscnbo 
(lu* ordml of nco foi <mo wlm i oIj oivinij fi \o\\ or ono v.lio fniflon from 
fi inonlh di=en'‘(> 

means 'ono who Qh~civ<a the vow of siih'^inling on milk and the like,* 
Pilamnln r-wn ; 

Ko'=n 'should not ho offoicd h\ the v.ifc (o Iho'^o nddtolod to wine and 
womon, to gomhlprs and (o tho'^e who mo nnholunors ( athoist'; ). 

Nurada ( p ]17 v 332 ) sin'i: 

The onount* of /o‘*'a { on ordcol ) fhonld ho avoided nn rorards Inm 
who has once hern found fpiilfy of a firavo crime, wlio is destitute of 
dharma, who is miRrateful, wlio is imixitont or who always finds faults, 
who IS an atheist and who is sinful ( oi in w’hom faults c\iBt ). 

Kutj-ayans ssjs: 

Tlio dotonninahon ( of disputes ) among the untouchables, among tho 
lowest people, among ska os, among mlccchas who are evil-doers and 
among those who are horn of unions m the ro\oifiO order of castes ( i. o 
unions of females of higher cas'es with males of lower castes ) should not 
be can-icd out by the king ( m his court ); on occasions ( of dispute among 
them ) he should direct them to undergo oxdeals well-known among 
them. 

TaipTCtsiddhani means ‘ balance, serpent and tho like ’ If tho person who 
should undergo an ordeal is unable to do so, tho same author (Katyliyana ( 
as quoted m tho Div:j'atattva says: 

( Tho king or judge ) should prcsciibo tho proper ( ordeal ) without 
conflict with the time or tho place. In case of inability ( lit accident* 
reverse of fortune ) ordeal should bo earned out through a substitute. This 
is the rule ( of law ) 

Anyena hdrayet mean * tho ordeal should be performed by a substitute/ 
viparyayo means ‘when the person to undergo the ordeal is imable to do 

■ ■ - ■ - ■ ■■ _ I ■ 

1. This IS not in tho original a vorso hut a 'proBo Butra , -whllo Nllakanfha’s reading 
mokes it aworso. Visnu roads ‘ na ^'lesmavyadbyarditEnam hhlrunSm ..oodakam’# 

•P, 49 (text) 
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•o ( Ths Jndffe ) ilimild rracribo the proper < otdeal ) 'When It !« 
potiHvely known Ihst e person at one time was enJlty ot petrimao or of some 
mortal sin and mhaoeinenay ( ho in ohorgea noth onother cnmo ) and 
It u aoahtfnl ( whether bo oommittoa ft ) oven In enoh oeso tho same author 
( ^tySyana ) says tbat an ordoal most bo performed by »aoh a poT»oa 
tbrongh a tnbstitute alone 


• In caae of tbote v;ho ore gu3ty of kilUng their mother father a trd- 
hmojm a teacher ( or elder relatlTe ) on old man a WJman and a 
minor, partionlary m the cane of those xrho are gnilty of committing ono 
of the great Bins and -who aro atheuts, fn tho caso of those rvho wear 
heretical eeot m&rks , In the case of losomons women and of tho=ie who 
ore exports In mngia spdis and rrachccs m the case of those who 

are bom of the mixture ( or oonfoeion ) of castes and those who are 
babitnal sinners, when these people are oHarged again with those Tory 
reprehenribla crimes the king who is deroted to dAarma should take 
care not to presoribe an ordeal for them ( to bo nndorgone In thoir own 
porBous ) ( The king ) should presonbo an ordeal to bo undergone by 

worthy lyeraons appointed by these very ( tinners ) Whore worthy persons 
cannot ^ found ( willing to undergo an ordeal for them ) they should be 
olearod by their own peoida ( I o relatives should undergo tho ordeal for 
them ) * 


fiwifcatA moans by their reUtiTCs 

Now as to the tlma ( for an ordeal ) FiUSraaha nys 

CWtra Margos Iras and Val^ ikha, these are months common (to all 
ordeals ) ond not eonlrary to them The balance ( ordeal ) Is dwlsrod 
to be ( proper ) for aU seasons but it should bo avoided when the wind 
fa Wowing. The fire { ordeal ) is declared to bo prop-r In the sc-isona of 
sisara hrmania and wiT* (rain) Water (ordrvl) is proper for 
«arod ( untann ) «oa ( ramrour) »ckI pofron In Atmanfa ,n.I 

I'm fro ( i 0 Dcccmbci to Sfuroh ) 

^ iononlo ina « <• »ro lor ilm po! on onffif i.nm 
T^'iTnlbtr itaMM •1*0 ( ' ” nirrriT fflnrtraliTO »n I not nlim.- 
« lUrfU bo aetUirt! Irrlow In tho ininT ionron tho qnontltT ( of 

in onlort ) I. coir four yooo, ( h W. P US r 

394) Nlradasays 

( ordeal) may bo offered at any time and tin balance alw at 

all seasons. . 

" iVwlol.lr F’hmi tho rt.»rtVlo|rt n orl.it In Unoi Bm 

wuSH^httatUnr.-.--- « Btort to tt-lo wm P«»<. ‘nt 

£,0 ( UXt b 
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’'l\UVnnhn : 

I'v fire ( onlont ) *ihouUl be made in llio forenoon nnd 
the halfince jd«o in the forenoon.' \S*a(ei •ihould ho ofTcrod in the noon 
h\ one \Nho dc‘'irc‘5 to *^ecure the tiuth alinuf dhu't'vifi Puuficalion hy 
Xos'o 1^ jiro'^crdu'd for the fii^t pirl fd the dn\ ( foremKin ), hnt poison 
''hoidd ho f*i\en at ni 'hi in the laal v.atch, ( ns then iL is ) \ciy cool 

3 

Kc‘'pectnhle people •'.aj, (hat thc-e ordenl‘» ‘should he ic'.ortcd toon Sunday. 

Kow ns to tlie pl.ico (of urdevls ). Pilnni'ilin ‘jsns • 

The Inl nice ‘•honld nhMi^she plated fncinn the cast nnd niolionlc'.s in 
n purified place, either ni n fainon*' temple of home God ( Mich as Iiidi.a J®, 
or in the court-hall, at the ro\al g<alo or in n jiuhlic squaic. 

Krvnda ( p lOi v 2G5 ) s^iys : 

In the court room, at the i oval pate nnd in the Giiimro of n toinplo 
( ordeal should be perfouned )• 

Kat^uyana sav^ ; 

In the case of lho‘?e nitn who me accused of the pleat sniS| ( the 
ordeal) should he jicrforincd in i'ndraethdiia ( place v.here India’s hannor 
IS worshipped or some lioK shinie ) nnd at llio roval pale in the case of 
those who arc puillv of treason ( or sedition ) Ordeal should ho ofToicd 
in the public square to those who arc hoin of nnioiib in the icvcnsc ordoi 
of castes (i 0 unions of iniilc'^ of lowci castes with women of hiphor 
en'^tos ) The wise declare that m matters other tlian these ( oi deals 
should be perfoimcd ) in the midst of the court hall. 

Karada sa^s : 

When ordenis arc adnnmsLored nt an nnpiopei tunc and place and aio 
undergone by the litigants outside ( the Milage, i o away fiom the public 
gaze ) they always fail ( to be decisive ) us to the mattcis in dispute J 
there IS no doubt about this."* 


' 1 According to Ibc Jilt, tbo tlaj of l\\cl\c hours is to bo divided into three parts, 

the first part of four hours being called yurvulma ( forcuoou ), the second inadhyuhna 
( noon ) nnd the third aiiardlma { afternoon ). 

2, Vide r^Iit. on Ynj. II. 97. 

8. Tho word ’ IndrasthSuc ’ is osplalucd 'aa boUIc Wull-kuovvii tolUplo ’ by the Buipti* 
candrikR, v.bilc the Di\y atatt\a o\plainB it ns ‘the idaco where tho banner festival in honour 
of Indra is held.’ This last festival, where in haiiuor in honour of Indra was worshipped, 
continued from the 8th to the 12th day of tho bright half of Bhndrapada. Vido Brhatsam* 
hits chap 43. 

4. Dr Jolly' ( S B. E vol. 38 p 250 ) is not right in translating the last half as' they 
constitute a deviation from the proper course of a law suit Tho BmpticandrikS and Para* 
5 'ara*MadhavIja s.aj ‘ if the proper place and tho like arc disregarded, tho ordeal loses ito 
■validity, this is declared m tho words adc^Kdla \ &o, 

! P, 61 ( text ) 
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'Now ( begiiffl ) the procedure of the rites cotomoc to til ordeals* 
PUSmshfl eays 

Tbo Judge knowing the dAartJio should uftcr turning to the east and 
folding hifl hands^ utter the fdlowing words and invoke the gods In the 
mennar following come come> oh revered dharma and sit dorm ( for 
decision ) in this ordeal together with tho guardians of tho worlds* and 
the ( eight ) Vasui, the ( twelve ) ^dityaa and tho bands of ITaruts, 
Haying invoked dharma to ho present in tho balance ho should after- 
wards assign ( proper plaoes ) to tho subordinate ( deities ) * Tbo samo 

author ( PitSmaha ) says 

Haying placed Indra In the cast* Tama in the south Varo^Ea In the 
west and Kubeia in the north* ho should assign Agni and the other 
guardians of the worlds to the intortncdiate points ( south-east south-west 
Ac, ) Indra Is yellow Toma dark Varo^ of the lustre of crystal, 
Kuhera hat a golden comptenou and so has Agni So also Klrpti If dark 
and "Yttyu is said to bo smoke-coloured, U &na Is red ( The judge ) should 
contemplate upon these dciUcs in these forms in order The wise (jQ^g*) 
should invoke the Vasus to tho roulhcrusido oi Indra Dbara Dhruva Botnt 
Spat Aufla Nala, Pntylpa rrabhAsa— these am enumerated as the eight 
Tasus Tbeplaco of tho Xdityos is between that of ludra and that of IsCoa 
(Lo between the cast and tho north-cast) Dbttlyi Ar>-ainan Milm,^aTU^Ja 
Amso Dbaga Indra $ VlTasrat nifao Torianya as tbo tenth then Traf- 
tr then YiRiu though bom last not tho least (hut tho highest of tho twelTO 
Xdityls) these axo tlio tweve i^dilyos coumetated by name To tho west 
of Agni is known the place of thoIludraa,^|mblmdra B’Bmbha*hlgh famed 
Qirisn Ajalkafld \hlrbudUn>'a PioAkfn tpartjlta Phurtnkdhis vara* 
Kaj-Illn the loid of people Sthinu ond the grrat BluvTa-lhcso are known 
to bo tho eleven Rudras ( Tht judge ) should assign a place for tho 
U&ljs hotween lama and (he enl spirit ( Nir^U J e between south and 
soutlrsccst) Qiihm) lHhcsvan KautrArl SaifTatj \AfWil Mlhendrl, 
ram uiyjA together with hot altemlanla ( these ate the seven mAtpi } The 
place of Qai^csa is known to bo tbe ooithot and tUo place of the 

MaruU U said to be to the north of \arui;a Qaganasparssna \‘Cyui 
AnUs Mimta Pranesa and Jiv*— ihcMo are declared to the 

seven Mtrptas^ TIjo wbe ( Judge ) slundd invoke Borpa lo the nerth cf 
the balance These deities are lo bo vonlujj-cd alter taking Ihrir re*- 
peclivc names JHaviDg effertd worship lo Dfurma Irfcfrmltig with 


rtk*IxUj4U4tll<lUeo6.'*^ 

pijjnQA 1» ll.< pit it*l y K t« tt' ta L t *-• ar t it- c A'lihs trrs 


Itirt to Donri I M dfUlW lo lU t 
^fcnwh irwiuitk .1 WlUall 
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arfjhya^ ami cmlim, N\iih oi n.uncnls m due oulci, he ( Lho judge ) ^liould 
thou got icndy foi tlic suhsuhiuy deities llic woiship beginning vfilharghya 
nnd ending NMtli oimnncnts and sliould oflci ( to dharma and the subsi- 
dini\ dcitic'^ ) the sen ICC beginning ^^ltl1 sandnh\ood and ending ^^ltih 
iiaivcdya.^ lie ( the judge ) should light fncs in the foiu piincipal 
quaiteis nnd ofTei oblations at the hands of persons veiscd m the Vedas 
of claiified buttei, havis ( boiled iico ) and fuel sticks that aio the mate- 
un\s oi homa lie sliould pci foi in homa with the ( sacicd ) Givyatii, 
'yTunava ( the sacicd sjllablu oni) and add svdhd at the end 

Havis mctxns 'carid ^ The ic\oicd Mimunisaka fioni the Gaii^a countiy 
{\\A Kagbiinandana) says in his Dniatatl\a that claiified buttei, boiled iico 
nnd fuel sticks aie to be olTcicd to the same deities (dharma as piincipal and 
the icsb us subsuliaiy ) , they uio to bo tliimvn on to the fire togethoi ( and 
not scpaiutcli ) as in the ease of the sdnndyya offciings^ But this is not 
collect In this ease it is impossible to ha\o a single joint pcifoimanco 
(taniiaid), as the means of oQciing (the tlneo substances) aio diffoient viz. 
the srV/Va ladle is (the inopei means) of offering ns said in the sentence 
'ho ( the piicst ) divides with the 8ruva\ the sruc is ( the pnopei means) 
of offeiing carw ( boiled iico ) as follow^s fiom the butra of As'valayana ^ 
and the like to the etiect ‘ho coveis once ( wth gliee the juhu ladle )’, ‘he 
divides off tw’o poitions of the boiled iico fiom the middle and the part of it 
to the cast,’ 'he sprinkles ghee o\ei the boiled iice and o\ei the portion 
dmded off,’ ‘this is the characteristic piocedure for all avaddnaa ( offer- 
ings )’ 5 and as the hand is the proper means for offering fuel sticks on 
accormt of its fitness In the case of the ednndyya offerings ( curds and 
milk ), a single joint performance ( offering of the tw'O materials together ) is 
proper, as the Duhil (ladle) is the means of offering both The same 
author ( Pitamaha ) says. 

Having written dowm on a loaf ( paper ) the subject-matter for 
whrch the defendant ( or accused ) is proceeded against, the leaf should 
be placed on the head ( of the person undergoing the ordeal ) together 
with the following mantra 


1, Arghya is wator oSorcd'by ivay of honour. 

2. This IS some ealablo, such as raw-sugar Ac, 

0 Vide notes to V M. p 83 for explanation of cai'Ut 

4. Vide notoB to V IM p 00 for sannayya and tho proposition of Unghunfindtintt eit)laih‘ 

ed m detail Sannayya is a name given to a mixture of curds nnd milk offered to India or 
Mahcndra. As tho deity is tho same they are offered together Therefore Eaghunandnna 
argues that the three substances ajya, liavts and saimdh should bo offered together For 

detailed eiqjosition of this complicated passage and of truia, mtic, yuhU, sdviarihya and 

iantra vide notes to V M pp Ol—'Jdr 

6. Compare As'valayanagFhyasutra I, 10( 18 and I, 7. 10 -12 for tho passages referred 
to here, 

V. 7 



^ mcinird la ( MkhabBlrmta ' Xdlparvft 74. 30 ) 

The ffcm * the tDoon the Trii»d fire heaven and earth TTatoTB the 
heart Yania, day and night the trro t\Tllightf and dhanna know 
( Bee or mark ) the doings o! men. 

NSrada says 

The lodge being a btghma^a, who is rersod in the Vedas and the 
VedSAgaa ( snbsidlary loree such os grammar phonetics astronomy ritnnh 
metrics, etymology ) endowed with learning and character with an mr 
mfflod heart free from malice whose word u tmo who U pore and 
viglHant who is intent npon doing good to all oroatnrts who has fasted 
who wears wet garments, who has brushed his twsth and who has per- 
formed the worship of aU deities according to the prescribed rules ( should 
administer ordeals ) 

TkiSavalkya ( 11 97 ) aays 

(The judge) baying stunmonod at sunrise ( the person who la to undergo 
ordeal ) who has bathed and wears wot garments who baa observed a xast 
( tho prcvioui dsy ) should adrotnialcr all ordeals In the prestnoo ci the 
king and tho brfihn]arva&. 

^tdmaha also say* 

Ordeals should always bo admlolstorcd to potsons who hivo fasted cither 
ono night or throo nights who arc purified and whoso gartocnla are wot 

Ibo same author (riUtoaba) says 

The king surronnded by good men should esteem iWi ( mode of ) purh 
ficatlon and ebould please sacrificial pnesU family pncsls and preceptors 
With ^flo. The king who causes IhW to be done alter enjoying sweet 
pleasures, secures great fame and becomes fit for absorption into UtahtM 

Here eodi Ibe lecttoa oo ordetlt. 


8 Now (bc{Ui ) itie rnlu for tlie Itlisct ( ordcil ) 
ruimtln »l-« 

The king should eautc to l« ecn*truetfJ a liUnecMbed 1 mi^l liigb 
and wbitc-wa'bed, killing wherein ( the p^rwm unlrrgolng onlnl ) woull 
not be wlUdn reach of do-^ fn'vlilts and crow*, it (uyr dorrs arvl 

contain grains ( tier Ac ) should he guardrl l-y fwvanti <1 o*J.l b\T«* 
drinking water and the like and aliould not l*eunt»'nan'rJ 
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NSrada ( p. 103 vl ) Bays ; 

( The timber employed ) should be of the Khadira tiee, but not thg 
white variety and should not he worm-eaten 

(S^ vMdVOiT^iioL'infi means * excluding the white Khadira ’ 

( The timbei ) should be blackwood, oi in its absence teak but withopb 
hoUowSj or Anjana, the innei pait of Tinduki, Tinis^a or red sandalwood. 

But Madhava reads ‘ ( the timber should be ) of Aijuna, Tilaka, Asoka 
Tinisa and led sandalwood,’ 

The kmg ( or judge ) should select such tiees as these for making a 
balance ( Narada p 104 v 266 ) 

Evam-vidhS/Tii means accordmg to Madana ‘ these and other sacrificial 
( sacied ) trees also such as Udumbara ’ Hence Pitamaha says * 

Having bowed to the guardians of the worlds, and havmg cut down the 
sacrificial tree ( Khadira ), the balance should be prepared by the wise, 
after reciting the mantra as in the case of ( makmg ) a sacrificial post 5 
*and mantras addressed to Soma^ and Vanaspati should be muttered in a 
low voice when the tree is cut 

Yupavat means after leoiting the mantra ‘ Oh, herb, save this sacrificer 
( Vaj S rV I. ) As the mantras addressed to Soma and Vanaspati are to bo 
muttered and have an unseen result, they are both to be repeated ( i e, 
there is no option ) ® The saumya mantras are well known The Vanas- 
patya mantra is ‘ Oh Vanaspati ( tree ), may you giow with a hundred 
branches’ ( Egveda IH 8 11 ) ’ The line ‘ mantrap saumyo vanaspatyah’ 
&c ) meiely reiteiates what already follows fiom the extended application 
( atides'a ) contamed in the woid ‘ 3 rSpavad’ ® Pitamaha says 

The ( beam of ) the balance was to be four cubits ( in length ) and 
the two supports ( of the beam from which the balance was suspended ) 
were to be of the same length ( above ground ) ; the distance between the 
two supports was to be two cubits or a cubit and a half 

Vyasa says . 


1, Egvoda I. 91 Jis a hymn of 28 vereeB which are all addresEed to Soma. The 
saumya mantra may either he ‘ some dhenum ’ ( I 91 20 ) or ‘ SpyHyasva sametu’ (I 91. 16). 

2. This IS based on the PSrvamlmamsa XTE. 4. 1, for an explanation of which vide 
notes to V M. p. 94. 

8. The mantra ‘vanaspate’ is recited when a tree is cut for making a yupa So 
when it IS said that a sacred tree is to he cut with recitation of mantras as in the case of 
yupa, it IS not necessary to say expressly that the mantra ‘ vanaspate ’ should be uttered 
in a low voice But the verse does expressly say so It therefore does not lay down any- 
thmg new, hut only repeats what is already known. Atides^a is a principle in theJ'Pnrva- 
mimamsa Anuvada is a vanety qt Arthavada and is opposed ito Vldh ^1 

• P. 67 (text ), 
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The tuppoTts ( or column* ) wore to ba implanted In the ground 
for two cnhitfl 

PitSmaha says 

The balance ( I e its beam ) abonld bo a aqnaro ( log ) 6rm find 
straj^t and throe ( iron rings ) should be fastened on to it with earn 
The tame author ( PitSmaha ) says 

^fter tmtpcndmg from tho two ends ( of Iho beam of tho balance ) two 
pans, ho ( the judge ) should artnuRO on both tho pans cfarbAa pmss 
their points turned to\Tarda tho east In tho pan to tlio west he slwnl I 
have the pemon (tradorgolng ordeal ) wclghod and In the otlier pure carthi 
not mixed with brlchs, ashes, stones bruten pieces of vessels or bones 

’'NSrada ( pp 105*100 w 271 72 ) says 

Having firmly suspended two pans from the (wo boots attached to 
( the two ends of the beam of tho ) balance he should have tho jicrson 
( undergoing ordeal ) weighed In ouo pan and gnTcl { or stones ) In tho 
other Ho ( tho judgo ) should hsvo the person ( undergoing onleal ) 
held in ( tho pan on ) tho northern side and stones on tho southern ho 
should IttTO tho basket ( pan ) filled with bnoks dust snd lamps of earth * 

Tlio samo oolhoT ( hSrada p C52 vv 27 23 ) lays down liie mode of 
examining (a person by balance ordeal) 

Tho exminert sboold bring tho bslanco on th asme level with ll»o two 
pendants * ( hanging down from tho two orthes ) and ( a lUllo ) water 
stiould bo poured over the upper part of the (beam of tlie ) l»slinco bj 
clever men Tliat balance was to be known fas Mfna ( perfectly Imrf 
rontnl) on which the water so ponird wtmH not run down 

PiUmalia describes the (*ti*prndlng of) (ro penlsnls for (s»cerlslnlnr tiic) 
horirontal position ( of tho beam ) 

Two arches ahonld slvj be ral«ed on both aides td the Irani Tlt^ 
should always be t n onjufa* hlgbrr Iban tho Irvlmcr Two prn^lsnts 
should bo su<p^de<T hanging down from tlie arches tir-l with a spring 
and made of eUy and touching tho upp^r surfaen of Iho ( l»esra of the ) 
balance 


j JV-vJImj thli TTTW' with P Un t » U f lla* It I Irt-Vi, «5i»l *-it • -w r < 
tolsUr Ijftl'tam *» mstMal t’T w Irflr* Us r- a s-^t u fi t M a h it 

jBliJfHt«-a<*Tc4 sU Orsn» fJIll p»o UL f wll) fsrth n « rM is I ‘ \ > ii 

nijt with sM 'T 

3 Ail 11 It r 14 “» » * i * W S W* I t r-) I- I * f U. 

Wtrf- Inw I \tV wrr TVr t t" «<; i I t , | . 

l*Unr»sct!r-a I /•srsl'S tir-ap* »• rl «t «■ w r* I 1^ n r* 11 *tl-*l*Jl^ 
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Pifcrtmalm sa^'s • 

Having fiisfc weighed the man ( to be tiied by oideal ) and having 
made him get down fiom it, the balance being always adorned witli 
banneis and pennons, ( the judge ) knowing the 'mantras sliould tlion 
invoke the deities in the mannei desciibed ( above )'to the accompaniment' 
of the beating of musical instruments and diums and with sandalwood 
pastSj flowers and unguents 

’^Haiada ( p, 252 v 29 ) says • 

He ( the judge ) should fiist worship the balance with red sandal- wood 
paste, led floweis, with cuids, cakes and husked giains of iice mixed with 

“ led powdei and then he should honoui_the -respectable people (^assembled 
theie ) 

Yajnavalkya ( 2 100-102 ) says : 

When the person complained against sittmg m ( one pan of the ) 
balance is equal ( in weight ) to the things ( clay Ac ) against which he is 
weighed, a hne ( with chalk ) should be draWn ( on the aich showmg the 
position of the pans ) by those who are experts in handlmg the balance 
and the person being made to get down from the pan should invoke the 
balance in the following words ‘ Oh balance, you are the abode of truth, 
you were formerly created by the goda ( for this purpose ) > tbeiefore, 
beneficent one, declare the truth, and free me from this ( cloud of ) suspi- 
cion Mother, if I am a sinner, then take me lower, if I am pure, can-y 
me upwards ’ 

Naiada ( p 106 v 276 ) says 

Having put him under ( spiritual ) restramt by exhortations ( about 
the results of untruth ), the judge should agam place him (m the balance) 
after putting upon his head a writing ( about the matter in dispute ) 
when the wind is not blowing and there|is no ram 

Samayaih ‘par'ig'ihya mean ' having^restrained with oaths. ’ Yisnu ( Yisnu 

Hh S 10 9 ) describes the oaths 

Those (heUish) worlds which fall to the lot of those who kill brahmanas 
and of those who are false witnesses wiU be yours, if you hold the balance 
falsely 

Narada ( p 107 vv 278-279 , Visnu Dh S 10 10-11 ) mentions that at the 
time of agam sitting in tha pan there is to be an mvocation 

I You know the evil and meritorious deeds of all beings You alone 
know, oh god, what mortals do not know This man accused of a wrong 
in this judicial proceeding is weighed m you Therefore you will be 


P. 69 ( test ), t P. 60 ( test ). 
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pleased to lave, according to the dictates of dbartna, him vho b now 
under snspidon. Ton fnrpass In truth gods, demons and mortali, oh 
lord, your word Is tme In mating clear what Is pare and sinful The 
sun, the moon ( the same verse at above at p 00 ) 

Pittoiaha says 

A worthy btShmana profictenk in astronomy should caamino the time 
The hme of five tnnddfi ' should bo calculated by those who are 
experts In measuring the time of oiamlnaUon by ordeals. The ting 
sbonld appoint as suponnlendcnts ( orcr the calculation of time ) worthy 
brlhmapo* who speak out as they mo who are learned pure not covetous 
AU the fuperintondents ( the hnthma^as) declare to the ting the puri- 
fication ( by ordeal ) or otherwise 
VinS^yah means ‘jxriai* in accordance with the smifv 

The period required for ( repenting ) ton long letters la called ptflpa 
and viifidW b equal to six prStjas 
N&rada ( p 207 v flSS ) says 

If the person weighed In tho balance Is seen to go up ( I e to bo 
lighter than what he formerly weighed ) Ihore is no doubt that he b in- 
nocent but a man who weighs tho same or goes down ( i c weighs 
more ) would not be Innocent 

Vfddhi means going up means going down Piiamaha says J 

The man whoso guilt b light weighs the same whOo he whc«o guilt 
b great goes down ( weighs more ) 


*GaIlt b ( said to bo ) light when the offeneo b tho first one and not done 
of set pnrpow , hut whore by the very words of the writing pul on the head 
( of tho person weighed ) It b a«crrtainM that it wan a first olTenco and 
committed without set purpe^o and where the only qor^tlem was whether ho 
was a gnHly person If after undergoing tho ordeal ho weighs tho same, tho 
ordeal has again to be gone through sinco it b iroposidle ( In such a ease ) 
to infer ( from tho fact of the same weight In Mh cases ) that tho fullt 
llsht Hcnco Dtl.-v'T'll ( r 317 t 19 ) mj-' 


He who Ktiflrt tlw Mme m l>f(orp •houl 1 be wi-lebnt «ri!n «nUiii 

Kltrtvan» mcDlIonn olhrr rn m’ lot ooln folnr Ihrmth Ih rr.I«l 

The ponoo '1«™U I't ttrlehr.1 tthm Iht inin .ntp or II ( ( It-un 

o( ll.o ) la''''"' 1 "■ '* * * 

obcnl Ihroimioctnco ( of llif to a ) 

1 Ari. ^l(otr»'*)l' »'• Uj 1 =” >» O' Itt 10 I r« rjl •lb'. <0 

“• trtfTui > 
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Va\ss bft\s * 

W'hcn {he pm hrenK'^, oi when {he henm of the hnlanco oi tlio two 
hooks hic'k, when (lie lopes pi\o wiu or (ho linnsvciso beam ( oi tlio 
support) gives way, tlio king should then again icscit to puiification ( by 
tbo same ordeal ) 

But this applies to cases wdiore (ho breaking is duo to some visiblo cause; 
when how o\ or (he breaking is pmely nccidonlal, (the person undergoing 
ordeal ) is cortninlj guilty, aa declared in another smjh 

When the jiaiis or the beam of the balance or the hooks or tbo ropes 
or the trans^elso beam breaks, the king should dcclaic the guilt ( of the 
man weighed ) 

ifaA-ea means 'the bottom of the scales’ j ak^a means 'tlio support of tho 
holanco placed across tho columns’ Tbo older writers ( or eastern writers ) 
say that only the weighing is to bo rciieatcd and not tho whole procedure ; 
hut Madana sajs that tho whole proceduio is to bo repeated ( at tho time of 
tho second wciglung ) because the defect ( in the act of purification by 
ordeal ) is not removed in this way ( by meie repetition of tho weighing 

^Now (begins) tho proccdurs of tho rites (of tho balance ordeal). Tho 
person, who is to perform tho ordeal, should on an auspicious day in tho 
morning approach one of tho trees lofcrred to above, should cub tho tree with 
the mantra ‘oh herb, save this person’ ( Vuj. S 4 1. ), should mutter ( tho 
mantra ) ' some dhenum ’ ( Bg L 91 20 ) ( of which ) Gautama ( is 
tho sago ), Soma ( the deity ), Tristubh ( is tho metio ) and ( which ) is 
employed in japa ( muttering of prayers ) and the mantra 'Oh tree, (grow) 
Nvith a hundred branches ’ ( Eg III 8. 11 ) of which Giithma YisVamitra, 
vanaspaHf tripfub/i ( are respectively tho sage, tho deity and the metro ) 
and which is employed in japa. After having bowed to the lokapdlas yiz. 
Indra and tho rest one by one, ho should erect a balance, ( with a beam ) 
four cubits long, of the thickness of four afigulas, having four faces, rounded 
in the middle and at the ends and ( with a diameter ) of four angulae^ 
havrng m the middle on its upper surface and at the two ends but on their 
lower surface three hooks or rings Then some say that he should construct 
a place seven or five cubits square raised ( from the ground ) to the extent 
of four ailgulao Then on that ( raised ) spot or on any other purified 
place two square pillars six cubits long should be driven into the grormd to 
the extent of two cubits, havrng pared tops beyond tho length of six cubits 
( On which the transverse beam Was to bo placed from which the whole 
balance was to be suspended ) Above the ground four cubits ( of tho 


1. Tho view of Madftna is in accordance with tho KatySyana-s'ranta-cutra I. 2S, 
It in not clear what view Nllakanfha himsolf holds Ho hicroly places tho ttvo views in 
juxtaposition. But from the fact that he places M adOna’s view last and siuCe he generally 
follows the Madanaratna it may be inferred that he held the latter view# 

• P, 63 ( text ) 
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pillars ) plus the iwrlion of the jiarcd tops thereof ( wcic to rouain ) The 
distenco behveen tho pflUrs was to bo two cubits or one cubit and a half 
On tboso two topa was to bo plactid ( transversely ) a btram having m ils 
middle but on tho lower surface a support m the form of im iron hook ring 
or catch for holding the ( beam of tho ) balance From that ( tmnsverso ) 
beam ( on tho pfllarB ) wa* to bo suspended tho beam of tho boltnco 1 )> 
means of the hook or catch on Iho’trppor part of it \t the e7>d of tho beam 
of tho balonoo were to bo tied two pnns by means of throe ropes cicli 
To tho east of tho balance two posts at a distance of two cubits were to l»o 
fixed into tho ground towards the north and south and over them Is to hu 
placed a log*" with its Inside outwards. This Is to bo tho foraaa ( outer 
frame arch ) ^nd It sliould bo higher by ten ai^gulas than tho balance 
frame A similar ouo should bo erected also to the west ( of Ih 
balaiKJO ) Two sphencul pcndant-i of clay should bo tied with a tdnng u>- 
Iicndcd from tho ( two sides of tho ) frame-work and raado to touch tlio 
ends of tho ( beam of the ) baUuco m order to ascertain tho Jionronlal 
position (of the beam ) On tho two pans bhould bo fcprcad kui a with 
their ends turned eastward Then on a Sondai tho judge who has observed 
a fast fora day slnuld place in tho western pin llio person to bo cleaml ( of 
his guilt by ordeal ) who has Uktn a bath along \ntb liln garracnls afltr 
snnnso who has obserred a fobt for a dux or for three days in cavt of ability 
to do 60 and in charges of grave bins , ho ( tho judge ) bliould llirti put in 
the pan to tho «ut etones bricks ebj or tlio bkeond so weigh that tho in > 
pans stand oven Truthful brdhmanai and goldwnithi should examine this 
( VIS tho cqttipotfo of tho ) by mean* of sinnkhng vralcr ( on the 

beam of tho batanco ) Tlicn m order to make auro of tho I'O'iliun ( of Ih" 
pan in which tho pcrwisat) reached at the limo of the wciglnn ( \r, ih 
pan m relation to tho lorana ) the judge bhouIJ draw a fine ( on the t< mMi 
\ntli chalk Ac ) end should roako tho p-r*on ( undergoing orJent ) ^ t ilnwn 
( from tho pan ) Then tho person to cleared kavin^ named tlir tune 
and tlio place and iiSTing decisred hb intention in the wonU I hill jr-rfurai 
such and such an ordeal m onler to proclaim m> innocence »1 j tU 
present clothes and and the Ukc to the judro and four prits -u Tli- revrr I 
tt«Srta-hhiillScvr>'a (f c JlaghunirrUni ) m>s tlul acci»ftif<fea«ti * %tv\ 
tho like sbmiia al-o be p^rfonorJ \nl tho jul„c with hlVl Imbanl 
to tho occompvnirocnt of th bts iru of drtIm^ ibrjU invoke rM-iwi ( ( ^ f j 
I»rcscnl ) in tho fxilancj in (ho folfowiru; rnann'r 

Oni come come rc\rrt%\ dhirvui an I enter this cnlcd t fth r w»lh 
Ibo XoVipdfai I anw jdUyas an I mb'-, o' Mini's 
He should th n inro’ e th suU Itiry Intir. Th ver* luUiUiM x-* 
(jl- I 11 1 of nhieh ) M-*!! JCcli»t>U » Jnlrv aul \nuld’i ( af" H 

j TU» ci» * I- p-r*-! b-th f u i.> r ‘*'*r ? j wr • «t 

»niU » 1 rJ*" ‘ «ji-i V-ii 





sage, deity and metre respectively ) is employed in invoking Indra In the 
same manner is to be nndeistood the employment (of the following Tnantras) 
everywhere Havmg invoked Indra towards the east ( of the balance ) by 
mantra ‘aU ( mcrease might of ) India’ (Eg I 11 l) (and with the words) 
‘India, come here and stay here’, he ( the judge ) should contemplate upon 
Indra as yellow 'Yarndya somam.' ( of which ) Yama, Yama and Anu 
stubh"^ ( are respectively the sage, the deity and metre ) ^ Having in- 
voked Yama to the south with the mantra ‘for Yama ( strain ) the soma’ 
( Eg X 14 13 ) and with the words ‘Yama, come here and stay here,’ 
he should contemplate upon the dark Yama ‘Tvam no Vamadevo Varunas- 
Tnstubh’ Having invoked Vaiuna to the west with the mantra ‘ 0 Agm, 
remove from us’, (Eg IV 1 4 ) and with the words ‘come here? Varuna, and 
stay here,’ he should contemplate upon Vaiuna who is of the lustre of cry” 
stal. Havmg invoked Kubera to the north with the YajUB formula ‘ to 
the over -lord of kings’ ( Tai A. I 31 127, Mysore ed ) and with the words 
‘ Come here, Kubera, and stay here’, he should contemplate upon Kubera of 
the golden complexion ‘ Agnim Medhatithir - Agnii Gayatri* Having 
invoked Agni to the south-east with the mantra ‘ we choose Agm as (our) 
messenger ’ ( Eg I 12 1 ) and with the words ‘ Gome here, Agm, stay 
here’ he should contemplate Agm of the golden colour ‘Mo su no Ghora]^ 
Kanvo Nirrtir-Gayatri’ Havmg invoked ( Niirti ) with the mantra ‘may 
not kill us’ (Eg I 38 6 )and with the words ‘here &c ’, he should contemplate 
upon the dark ( Nirrti ) ‘ Tava Vayovyas'vo Vayur-Gayatri’ (Having mvoked) 
as in the preceding cases (Vayu) with the mantra ‘O wind, your protection* 

( Eg Vin 26 21 ) and ( with the words ) ‘here’ &c , he should contemplate 
upon the smoke-coloured ( Vayu ) ‘Tam-is^anam Gautama Is'^ano Jagati’. 
Havmg mvoked (Is‘ana) with the mantra ‘we invoke that lord’ ( Eg I 89 5 ) 
and with the words ‘here &c ’ he should contemplate upon the ruddy (isano). 
To the south ( of fche place where ) Indra was mvoked ‘jmaya atra vasavo 
Maitravanmo Vasis^tho Vasavas-Tristup’ Havmg invoked the eight 
Yasus with the mantra ‘0 Vasus, here on this earth’ ( Eg Vll 39 3 ) and 
with the words ‘come here, stay here’, ( ho should ) contemplate upon them. 

IlDhara, Dhruva ( this verse occurs above p 48) ‘Tyan-nu Sammado Matsyo 
dvadas aditya Gayatri’ Havmg mvoked between Indra and Is^ana, the twelve 
Adityas with the mantra ‘indeed those ksatriyas’ ( Eg VIII 67 1 ) (he 
should contemplate on them ) Dhata, Aiyama ( these two verses are trans- 
lated above p 48 ) 

‘5 Eudr'asah B‘yavas*va ekadas*a rudrS jagati * To the west' of Agm havmg 
invoked the Eudras with the mantra ‘ O Eudras, come’ (Eg V. 67 1 ) 
and with the words ‘ here ’ ( he should contemplate &o ). 


1. In each of the following caBes, before the aotnal mantra [is cited, we have thfl 
prattkas of the mantra { the first words for recognising it ), its { sage ), its deVata ( deity ) 
and metre The translation therefore does not set out all these' details in htackets hereafter' 
• P. 64 ( text ), H P. 66 ( text ). 
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Vlmbhadru S^ambhn ( these two TCrscs occtur above jv 49 ) 

Brahma laiSSnam Ganlamo YEmadero BrfthmB Tnfitop Having mro- 
ked Brahnrtt between Tama aiid Nir^ti with the mantra ^hen prayer was 
beiDfi born { 8 13 3 ) and with words hero ( ho ehould contem- 
plate etc ) 01 the mantra Garmr mimayn Dhirfibutamas Umtt and Jagati 

(are the sage deity and metro ) Havmg invoked the Mothers with the 
maniro Gamlr roimSya ’ (Bg I 1C4 41 ) and with the v,oti% come 
here mothew, stay here ( he ahonld Ac ) 

Brfihml IBhca van ( vide p 48 above ) 


* Qaijkrfim t\fi GfUatnado Ganfidhipallr japali To the north of Nirjtl 
having invoked Gancfa with the mantra ( we invoke ) thee lord of 
groups (Bg II 23 1 ) and with the words here Ac ( ho should Ac ) 
M&ratoyQii*a RShTIgaijo Moiuto To the north of ^aml^a having 

invoked the itanita with the mantra in whoso iioase Oh ^Ianlll (Bg I 6CJ) 
and with the words hero ( he should Ac- ) 


Gaganasparsona \lyu ( ride p 49 aboro ) 

Jltavodaso Eaa'yapo Bnrsfl Tnflop To the north of the balance Iisving 
invoked Pur^ with the mantra for ( \gni ) Jitavedas ( Bg. I 99 1 ) 
and with the words here ( be should Ac ) naving thus invokrd these 
deilice he should worship them In acconlane© with tJ>e delad* of cenmo- 
mol woTsldp bcguinlng with the words Otn I offer water by way of honour 
to <ZAarma aalntation to him ho ( the judge ) should oITrr to dAarrrut 
water bj way of iKJnour ( ) water (or WB*ihjr )5 the ftrt water lot 

( BcamaDlj’B ) rnndhuparta water for suiting water for l>ithinp 
clothes the sacred thriMd water for sipping and ornaments such as coronet 
nnnlat and tiro like as tiro last item ( of worship ) lie i-lioidd then « (Ter h 
Indra and the other ( sul»sidiar) ) deities in their rtspeotUo names ( ollcrrd ) 

in the datlvo case and preceded by the sjHaf fe ('m and foUoWnf hj ifio 

word nomsh the items of wowlup from a^ftya ( water l*> na> oflumour) 

to omnmonta according to approl*rialen(^s (mnl not alt i romiscnoa ly (o 

bU ) * He should then offer to dharma aandsluood paste flonerf /rrcriM- 
Jamp, naivedi-tt ( some eatable b> wa) of offenrg ) nnl cunl caVt art 
bol> grains of nco and sliould offer (o Indra and tiro rt-'t 


I >\£*aw abort that ta ao *''1^ fdi lp»t J '>1 i "1 Mil 

r«t ate laWaiary «« Tt li«j wb^nortnJtn Kir. -ill K K f n (ir> 

oounljrp.. Till I I irr<l»'< I ' 

««tahJC tfrd lo alsi *nl t « lo Jadtaardll rt U I V • jJ «» 

iftbaeffT«dloaJUrctBloJr»‘^l>“n‘t. \ii fir jp. lOUW t » < nt i if? 
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and the rest as before ( i e according to appropriateness ) The sandalwood 
paste and the flowers to be employed in the balance ordeal and in the wor- 
ship of dharma should be led, but those for the worship of Indra and the 
rest may be ( red ) if available ( or of any other colour) The judge is 
to periorm the whole procedure of the ceremonial up to this stage Then, 
after kindling domestic fire in tlie foru directions by means of four sacri- 
ficial iDiiests homo, ( burnt offeimg) should be pei formed, ®In doing that, 
having first uttered the sacred Odyatrl together with ‘ om ’ and having 
uttered the syllable ‘ om ’ with ‘ svdhd ' at the end, the pnests should 
throw into the fire for sccviti ( the Sun ) 108 times each offerings of clari- 
fied butteii boiled rice and fuel sticks Then the person complained against 
should write on a leah^or paper) the matter charged against him and also the 
following mantra . The sun, the moon (this occurs above p 60) Then the leaf 
( or paper ) should be placed on the head of the person complained against who 
IS to be cleared ( of guilt ) All these details beginmng with the invocation of 
dharma and ending with the placing of the writing on the head are 
common ( the same ) for all ordeals Then the judge should recite ( the 
following ) mantra before the balance by way of exhortation 

Oh balance ( dhafa ), thou wert created by Brahma for the purpose 
of testing those who are wicked Thou art named dhata, thou, being 
dharma as the letter “ dha ” shows, detectest, when held ( as a 
balance ), the crooked man, as the letter ta ( contained m the word 
dhafa ) indicates ^ Thou knowest the evil and meritonous deeds of 
all beings which mortals do not know , thou alone knowest every 
thing This man charged ( of a wriong ) m this judicial proceeding 
desires to be cleared of it , therefore thou wilt please save him from 
the suspicion according to ( the dictates of ) righteousness 

Then the person charged should recite the following mantra before 
the balance ( Taj IJ 101-2 ) 

Oh balance, thou art the abode of truth ; thou wert created by the 
gods m times of yore Therefore speak out, auspicious one, the truth 
and free me from suspicion Hlf, mother, I be a sinner, then carry 
me downwards , if I be innocent? raise me high up 

Then the judge should have the accused person, who has the writing 
on his head, placed in the balance occupying the same place ( i e jian ) 
and the same position ( relatively to the torana ), and should keep him 
there in the same condition for five palas ( i e two minutes ) At the 


1 Tins gives a fanciful etymology of the vrorfl dliata, 
P. 67 ( text ) U P. 68 ( text ). 
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time ihe innooenoe or gmU Bhould be ex&roined by pure bifihiDB^u utd 
abcmld be ootnmniuQated to the king and the sabhyat ( members ot tbe 
eo'ort ) Then the ( person obajgod ) sbonld get dovm from it ( the 
biJ&nQe ) and ehonld please the indge, the brfihmapas and tbe pneste ^th 
fees ( ) according to his means Then having tahen leave of 

the dedtie* with the mantra ange Oh Brahmapaspati ( Bg I 40 1 ) 
and with the words may the tribes of gods depait he shonld band 
oyer ererything to the judge 


How ( leginj ) the method of the fire ( ordeel ) * 


Pittmaba says 


I ifVttJl prodaim the method of fire ( ordeal ) aa laid down by tbe 
t^Mnu He should x^rcpare eight maa'^oZai and a ninth In front 
( or to the east of them ) Those who know tbe vtdas deolare that the 
ma^uZafa ( circle ) Is that of Agni the second of Varmja, the 
third of the god Vsyu, the fourth of god Tama the fifth of India 
the ^th of Knhcta the sersntb ot Boma the eighth of Bavit^ ( the 
Sun ) and the ninth of aH the gods 

Madana ^ however, read ( tbe paseage ) as the eighth is of all the gods 
while the ninth that is to their east Is a Urge one and hedongs to the 
Earth- Toe mapdalas shonld be oonstmoted with cowdnng and ehodd 
be sprinkled with water The same author ( Pitfimaha ) declares the 
eiiant of the oircloe ( Nlmda p 109 tt 23^-286 ) 


The distance of one circle from ( the begmning of ) enother is declared 
to be thirty two aw^uZoe In this way the eight circles would come 
np to two hundred owffulat plus flfty-aix Thu is the way m whloh 
the ground Is to bo divided 


The word zna^d^k means from the beginning of a drclo The meening 
U that the ground oorered by one circle and by the space interrenins 
( between it and the next mrcle ) would together oome up to Ithirty two 
an^f Hare each circle is to be of diteen anguUu (finger-breadth) and the 
between two circles is also to be the same as YijSavaltya says 

( n 106 ) 

A circle is to be known to bo sixteen aTiQiUat ( in extent ) and 
the intervening space was to be the same 


1 . 


TV- vr. J.T. li« inllot ct tl- •odjolop-ilo wotl on dh-nn- c»]Ud U-du- 
Ttda mr HlJtoiT td pp. 885-533. He flomijlnd bfltTTeen 1880-1180 AJ), 
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If the foot of the pDr'on to he cteaicfl he nioic thnii ‘Sixteen atigukts in 
Iciif^th, ' then the jnlcneninjt ‘^paco { between two circle‘s ) would ho lo'i'i 
Mnn Mxteen aT>gulas ; if tlie foot, of tho pei'^on to ho clonvod ho less than 
pwtecn anguhfi, then inside Iho circle of cixieen (ingvlas anothoi circle 
of tlic lenptli ( 1 e dninetoi ) of hi*^ own foot should ho drawn As to 
wlvvt Nanda reads aflei the wnids'" in tins wa\ two bundled aiigulaft \ 
Mr 'forts inoic of the piouud ealcuhtod in niigitlas' ( Nuiada 4 28G ), 
tint has to he inlerpioted as loaMiig out of calciiliilion that paifc of tho 
eroiind that is coseiod I»> the space inteiscning lietweon tho eighth and 
ninth ciicles. as ( that space ) ss-is not to ho tiascisod ( hj tho poisou 
peifornnng tlic ordeal) Siniilaih (ho leading of Kalpataiu ^ '( plus ) 

twenty -foiii ( angidaa ) is dcelaicd to ho tho allotment of ground* has 

to bo inteiprcted as stating tho extent of aiigulaa after omitting ( from 
calculation ) (ho first cucic in which ( the person undoigoing tho ordeal ) 
has to stand 

In each circlo aio to ho placed kiLs'ae ns laid down by tho sustras 

and liic settled rule is that the person j>orfoimmg the oidcal should 

plant hiB foot on them 

In the ^fitrihsaru and (ho I^fadanaiatna ( wo lead ) ‘ho should offer into 
file ghee lOS times as a piopitiatoiy iito and VijnimcsSara sa>s that this 
homa should bo accompanied with tho manira 'ngnajo puvahaya stoIiS^ 
( oblation to fire, the puufioi ) Naiada sajs ( p 109 w 288-289 ) ; 

A poison who is a blachsmith by voiy hnth ( ensto ), who is clovei in 
kindling Cio and who has soon tho procedmo ( of fiic ordoal ) on othoi 
occasions should heat in fiio a ball of non till it becomes red hot and 
emits sparks and should guard it ( fiom piofanc touch ) 

Pi tarn aha says 

Ho should boat m fiic on all sides an non ball of eight (xngulas and 
weighing fifty palas ^ having made it ovon and without edges 

I The KSlikapumna says . 

The king should give to the person charged a rounded non piece 
weighing fifty palas and twelve angulas long andiblovm redhot. 

SVnkha— likhita declare that the ( iron ) ball is to weigh sixteen palae ‘or 
having held in his folded hands an ( iron ) ball of sixteen palas^ covered 


1. This oft-quoted work was composed by Laksmldbara under the Kanoj ruler 
Govindaoandra ( 1104-1166 A D. ) Vide History of Dbarmas'astra pp 816-818, 

2. Each fala weighed 820 giinjos laccording to the Lllavatl. Vide notes to V. M 
p 104 Acoordmg to Eaghunandana, 20 palas wore equal to 66 tolas, five ma§as and four 
pMjyas and 12 guSjas were equal to one ma^ find eight inafas equal to one tola, Yide 
notes to V.M p 111, 

• P. 70 ( text ), t P. 7l»( text ), 



VTAViMtAltATUIHA 


with «aT<m M Tttblw ( fig treo ) lesvn and miulii red bet This hold* 

good when ( the peiBon nndorgoing the ordeal ) is weat ( and not able to 
carry a heavy ball ol 60 palai ) The iron ball is to bo heated thrioo 
as doolarod by Nlrada (p 109 v 290 ) when heated by the third 
heating Having firat heated it and then plnnged it into water 
having again heated it and idnngod it m water when it la being 
heated again ( a third tune ) the jndge should perform ( all the details 
dosanbed above ) beginuing with the invocation of fire and ending with 
idaoiiig the vmting on the head ( of the person performing the ordeol ) 
Hero Pit&mtkhtt deoUrea a spe»cial rule as to tho warship of fire 

The fang shonld oauw the worship of fire to be made with r«d landal. 
red inoeMQ and red flowen 

Efirlta says 

( He ) ahonld atSiiid faohig the east stretohin^ out the finger* of his 
band with wet garmenbe, pure end with the leaf ( or wnting ) placed 
on hiB heed 

The word a^odhye { the person to be ole&red of gnilt by ordeal ) i* to be 
nndenitood here Pitltnaha «ay* 

He fibonid stand in the first omle {acing the out with folded handj 
and ponded 

rNsrada ( p 110 v 801 ) aaye 

He ahoold make red marks on all sores of the hands ( of the pemn 
nndorgomg ordeal ) and should examine them again ( after the ordeal ) 
to see whether they ( the hands ) or© marked with the identical dots. 

YSj&Talkya ( H 103 ) taya 

Having marked the hands of the person cm which grainB of rice 
have been rubbed be should cover them ( the hands ) with seven leaves 
of the asvattha ( fig ) tree and ahould fasten round them as many threads 
( 1 a seven ) 

VijSnesvara that the word Wtfar is an adverb and that the mean 
Ing is that he ahould pass the thread ( romd the leaves ) seven times while 
Madana holds that the maamng is that he should pas* round ( the leaves ) only 
once a string of seven threads, the word Wvofafltra ( being a single com- 
pound word and ) mwnfng a boudlo of as many threads { u seven ) 
HitKmalia says 

He should place on the band# ( of the person to be cleared ) seven 
pjppalfl leave* auspidon* grams of nco flowers and curds and there Is 
nlgo to be ft fastening of threods round (all ) 


PTa(toxt) hlfigaUU (tmnlUoo) 
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^Dhe mantras to be recited by the judge here before the fire in the iron 
ball as invocation will be declared in ( the section on ) the procedure of the 
iites Yajnavalkya ( II* 104-105 ) says 

Oh file, the puiifier, thou movest within aU beings , wise one, declare 
like a witness the tiuth about me from out of sin or righteousness 
When he ( the person performing ordeal ) has utteied these words, ( the 
judge ) should place in both his hands the iron ball that weighs fifty 
palas^ that is even ( without edges ) and that glows led 

Pitamaha says 

The king who is devoted to dharma, or ( the judge ) appointed by him 
taking hold of it ( the led-hot iron ball ) with a pan of tongs should 
place it in his hands 

*Narada ( compare p 110 v 296 ) says 

He ( the person undergoing ordeal ), being urged on by the judge and 
holdmg in both his hands that (the led-hot baU), should stand in one circle 
and then walk straight over the other seven circles ( so that he then 
reaches the eighth ) 

Pitamaha says 

He should not walk huiiiedly, but should go slowly and at ease* He 
should not pass over circles nor should he plant his foot in the interven- 
ing space ( 1 e he must plant his foot in such a way as to exactly cover 
the diameter of each circle ) Having reached the eighth circle, the wise 
man ( who performs the ordeal ) should throw ( the red-hot baU ) in the 
9 th circle 

The ( red-hot iron ) ball is to be cast in the ninth [circle covered with 
grass, as the Kalikapurana says 

* 

He should go over seven circles measuring sixteen fingeis each with 
like mtervals ( between the circles ) , having gone ( to the eighth ) he 
should throw ( the ball ) on green grass 

Pitamaha says; — 

Then ( the judge ) should throw (rub) on, the hands (of the person per- 
forming ordeal ) grains of nee or barley, when his hands aie rubbed with 
them without any hesitation and show no change ( oi injuiy ) at the end 
of the day, ( the judge ) should declare him to be mnocent ( or to have 
succeeded in the ordeal ) 

Katyayana says — 

If the person charged loses his footing or suffers burns olsewhoie than 
in the propel place ( i. e on othei parts of the body, not on the hands ), 


P. 78 ( text ). 



VJiVAHiaUIATCKHA 


6i 


the godfl deolftre that that ia not a ( real ) tram ( i s* not a blamiah in 
the man ) ) he ahonld be a^n made to nndeT:go the ordeal 

• TtjSaTalkya ( U 107 ) aaye 

U the ( redhot iron ) lalla earlier ( L e before reaching the eighth 
olrole ) or iffhen there iB a douht ( -whether hla handa are injured or not ) 
he ehould again oarry the ( redhot ) balL 


Now ( hegina ) the prooedure ( in aeqnenoe of the ceromoiual of the 
ordeal of fire ) On the prevloiifl day the ground ahonld he pnnfiod and the 
next day rune cfrolea ehonld ha drawm Bnt of them the firet ehould bo of 
aiiteen angulas { in diameter ) and in front d it ground meaanrhig thirty- 
two angiihJ* ehould be divided into two parta m the second of which the 
Booond drole ehould be made of the same extent (diameter) aa the foot of the 
person who is to walk ( over the circles ) the remaining will bo the spaoo 
( between the first rarcle and the second ) Having m the same way made 
the oirdoa from the third to the eighth together with the spaces intervening 
between them a epaoe of eliteen angviat shonld be left in front ( of the 
dghth aide ) and the ninth onclo ehonld bo made of any extent ( diameter ) 
whatever In this way the eight olrolM ti^ethor with the epaooe ( kept 
after each ) -will together oomo up to 266 on^os 


Eight yattu ( batfey grama ) plaoed together by their breadth or three 
grams of noe with ends against asoh other (i e placed lengthwise) are the 
moBgnro of an aflffulo a nstarts U eqnal to twelve artguias the onbit is 
enual to two mtasivi (.pans of the hand) a doaiio is eqnal to Itm oubils. 
while a toos a 10 equal to 2000 du^s and J y(^na w four Woe 

( The moaeuree of length ) mfosta and the rest will be of use Utor on.' 
Then having worshipped m the nine drcles hegmnmg from the west the super 
intimdmg deiti* of each vis Agm Vampa Viyn Yama, India Kub^a 
Roma fevitr and oh the gods and having Undlcd ordinary domestio fire to the 
^ of the gremnd ooeupied by the oudiw. the indge should offer ghee bj way 
nf nrorotiary nte 108 times with the words omlAi* to Agm the purifleT 

L mto that fire a ronnd iron bdl wi.imnt edge that is 

11 . ^t angviat m diameter, wdgbiiig fifty poloe and having performed 
r rlt^ to invoeaHoo of iJdonno to the offering of obfatfon 

^m’tt^fiie aiTetailcd above in the halanco ordeal while the iron hall Is being 
Jntirts. when tho bail has been heated tho third time should roclts 
— by way of Invooation before the fire fo the ( beatsd ) 

irtm-balL . . 

wms nv, A«v,1 RTo tho (our Vodas and to thoo offerinfis arc made In 
ton ^°» ^ " .tWmavdtfin. . 

’'pVKUatl 7B7Mt=t) 
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( expounders oiSf'Cthma)' since thou dwellest in the stomach of all beings; 
thou knovrest the good and evil ( that men do ) *, thou art called p&valca 
(purifier) as thou cleansest out sm Manifest thyself as regards sinners, 
oh purifier, and send out thy flames, or oh iFire, become pure^ as to those 
whose minds are pure Oh iFire, thou movest hke a witness inside all 
beings, thou alone knowest, oh god, what men do not know. This man, 
accused of a wrong in a judicial proceeding, desires to be cleared ( of it )} 
therefore thou wilt please save him from this suspicion according to the 
( dictates of ) dharma\ 

Triiya-idpah ( heating the thud time ) means ‘ in order to purify the 
iron, throwing into water the iron baU that is well heated, again heating it 
and throwing it into water, and then again heating it Having held by 
means of a pair of tongs the non ball that is well heated and so red*hot_ and 
before which Tnantras have been recited as above, and having brought it in 
front of the person performing the ordeal who has observed a fast, who has 
bathed, whose garments are wet and on whose head is tied the writmg em- 
bodying the subject matter of dispute and who stands in the westernmost 
Circle, the judge should place it on the hands ( of the person undergoing 
ordeal ) that have been purified ( or treated in manner following ) after the 
person has recited by way of invocation the mantra . — 

Thou, Oh Agm, Purifier, movest inside aU beings \ wise one 1 declare the 
truth about me out of meritoriousness or sm (i. e. whether I am innocent 
or sinful ) like a witness®, 

The word ‘ hriasamskdrayoh' ( that have been purified) means * that 
ate folded after grains of rice are rubbed over them, that are marked with 
alahtalca (red dye) in places where there are dark ^sesamum-hke spots, wounds, 
or hardened skin, that have placed in them seven leaves of As'vattha of egual 
length or in case the latter are not available, seven leaves of the Arka plant, 
seven leaves of Sami or of Vurvd, sacred grains of rice, and also grains of 
rice smeared with cmds and fioweis } and that ( hands ) are covered over 
seven times with seven white threads Then the person performing the 
' ordeal, planting his foot just on the circles (i e so as to exactly cover them ) 
from the second to the eighth and having thus walked slowly seven steps, 
should cast the ( red-hot ) iron ball held in his folded hands on to the ninth 
circle. Then after his hands are again rubbed with grams of rice, if they 
are ( found to be ) unscorehed, he is pure ( innocent ), 

Here ends the method of the fire ordeal* 



Ij The reading of Mit, and ApStatka * te tool ’ for ' be pute * ife decidedly tetter, 
2. The last t-wo verses are YiBnudharmasutra 11, li-12. 

This IB Yaj. IT. 104, 


AB ABAMAtUEti 


Now (begins) tbe method of the water ordeal 

PitSmaha (fayt) 


Henceforward I ahall declare the andent and proper method of water 
( ordeal ) A wise ( Judge ) ehould got a circle ( of ground ) prepared ( cow 
dunged ) Ho ehould piously worahlp arrows with moento and lampa and a 
beanboo bow with, auspidous rites, flowers and incenflo and then carry on the 
ritet ( connected with the ordeal) 

The word dhilpad{pdi)fiyilTn, (with incense and lamp) Ii to be connected 
with the words ^-ardfi 6anp€k)ayet { ho should wordup the arrows ) And 
the worship is to be performed m the ( cow-dunged ) drole Nliuda ( p* 113 
W 807 ) speaks of the lengths of bows 

A formidable bow moaeures 107 ( tlngMloM ) a middling one U dedared 
to he i06 in length and. a feeble ( of lowest length ) one is known to be 
105 This la the detail about bows. A clever man, pladng a target at 
( the distance d ) 160 oubita (from himself ) should discharge three arrow* 
with a middling bow 


means * hundred and seven *]5guhM» In tbe lame way 
are to be cAjlamed and p(i1\€Q9^a1an% BlltySyana say* 

He should employ for the purpcke ^ water ordeal ) 

aiTcrwB the point* of which are not ^^Ide ol 3^^ ^t of pieces of banaboo, 
while the pereon dlsoharglnt (AKe arrow* ) »1 k)^ 1 diicharge them fordhly 


iTlrtda ( p, 367 v 59 P, 
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Having ffons t5a reservtdr of water one «hould erect on Its bank ■«. 
torotm,«gTiigh a* the ear ( of the person perfonnlng ordeal ) on a holy and 
even plot of land He baring hie mind compoaed should first offer worship to 
Vampa with fragrant sandal paste and flower* and with honey milk and 
A strong man, either a Btlbinapa, Kfatriya or TaWy<t free 
from love or hatred ( for the person undergoing ordeal ) should be made to 
stand Kke a post In water a* deep e* his nsvcL 


Httoaha says — 

The king should first make a petsou hold the post ( of a lacred tree Idm 
Ihodirt* ) and ttand In water faring the east and haring made the person 
who performs the ordeal to stand in Water ho (the Vdntf) should Invoke 
the and should redto monfrae before the water 

means dhatina and the rest He ehould perform (the rit«) 
Ij^ghlnlng iVith the InvocAtlon of dharina and flndluc with the riadog ol the 


* y,n(ttxtb 
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vrriting on the hold ( of t])e poison p:?iforinuuj ordonl ) The , wanfras to 
bo recited In v,a\ of iinocvtion will ho found in (he pvayoj n (llio do* 
tnilod doecription of the sequonoe of the rite-' given below ). 

Vyuci Fny< 

nnMng iiuohrd nflter with the word * Oh Ynninn, save me with trtilh \ 
he ( person performing ordcil ) chotild due into the nnlcr, liolding the 
thigh'; of the perfon who ptnndi in n'\^nl-decp nntei 

Kam memi 'water* and abhxs'apyct mcanp* iiaiing recited maniraB before 
it *. Brhaspti ( p 81S v. 21 ) : 

After mahing th'* (strong) mnn enter the watei, throe nrrovrs ishould 
be di'^chargcd: 

*^Pit5maha ca>s; 

The discharger ( of the arrows ) should he a 1‘^hairiya or oven a 
hrdhmana subsisting hi the same calling (lir that of a l^airiya)’^ ho 
should not ho cruel of heart, should bo peaceful, pure and should havo 
observed a fast 

Krity»\ ana saj s : 

^Vhen ( the arrows ) havo boon dischaigcd, ( tho person undorgoing 
ordeal) should divo into tho water and at tho samo limo ( another poi-* 
son) should run ( to tho place uboro the second arrow is lying ) 

Tho meaning is ' simultanoou''ly with tho diving * ( running should bo done). 
Nfirada ( p 113 w 309-312 ) and Piliimaha say : ' 

A young man possessed of speed should lun with his utmpsb strength 
from the placo whence tho arrows were shot ( i o from tho torona ) to 
tho place where tho second arrow fell Anothci man of tho samo sort 
(i 0 young and swift) Inking tho second arrow thon returns with 
speed to tho placo whence tho other ( young ) man started ( i. o to the 
iorana ). If tho (young ) man who carries the ariow does not see when 
ho comes ( to tho torani ) tho person ( the e'odhya ) who had dived into 
tho water, thon ( the ]udgo ) should declare ( tho e'odhya ) to bo pure' 
( innocent ); othorwiso ho would not bo purified, even though only a single' 
limb (such as tho car) wore seen or oven if ho weio to float to n place other 
than whore ho was first mado to enter ( i e. where he dived ) 

Tho word ekdngaeya should bo construed as refoinng to the ear And so 
Kiityayana says ; 

( the king ) should declare him also to be puiified whose head alone 
18 soon after he plunges into water, but neither the ears nor the nose. - 


1 . 7hiB Ib alBO Yaj 2. 109 , 
' ]P. 78 ( tort 
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It U the pl&M where the urrow fint feQ th&t 1b to he t«keiii the disttkoee 
oorerod by its credping li to be left <rat cl weiwt 

#NSnd* ( p. 268 v 67 ) i^yfl 


7ho*e two who out ol filky nnmerB woold enipess in fpeed the other! 
jhmild be Bippmnted lor the ptupote of brnglng the arrow 

Now begins the ceremonial in teqnenoe ( of the witer ordeal) The 
place of water that is to be nied ( in this ordeal ) ihonld be a raver the saa 
deep r oe er r o ir reaervolr near a temide a lake or a pond the water whereof 
If not agitated Boanty waters, or those that are brought arti&oi&lly or that 
are full of weeds, moaa, waves, mud, sharks, leeches or dsh or the like o? 
tVt flow rapidly, ebrrold he avoided. In tnoh water that is navebdeep ■ 
post of dharvM made of sacrifleisl tree ( vis lAadira ) shonld be Implanted. 
Near it on the western bank,( of the water ) a forofwi ( an ornamental arch 
or atructore ) as td^ as the ear of the person perfonnlng ordeal should bo 
t^ssd, Nesj it shonld be pisned a bamboo bow of 106 onyoio! and three 
bamboo arrows the ends of which are no* made of Iron. The target shonld 
be areeted In a good spot at a distance of 160 onbits from the foroaa Then 
having worshlppod the bow together with the arrows with white sandal ps^te 
and white flowers, having invoked Varmja in the reservoir of water and 
having worshipped hhn ( Varo^ ),‘ having carried ont ( the ntes ) beginning 
with the Invocation of and ending with oblations to fire that have 

been already deecribea and having tied on the head of the person to be 
cleared ( by ordeal ) the writing containing the matter of oomiisbt the Jngde 
ihtraia inTOke wstw with Uw (oUowing moniro 

■w«tm I thoa M, tho lUo of IiTin* being, thou wwt otMled the fint in 
oroahoD thoQ »rt doolirea to be the metine ol the purification of anbrtanoae 
and emboaied being* therefore ahem thrielf in (thla ) fnTeatfgatfon about 
rlgbteouanew and eln 

Then the peraon ( rrho performa the ordeal ) abould recite the manim 
‘aatyena Bi*bhlrak,a tTaA Tatmja (Taj 11 103 p 67 aboro) Then the peraon 
whoparlorme ordeal ehould approach the atrong man who hoidt fart the poet of 
iiarma who face# the eoet and who atanda in water nareMeep. Then from 
the place whore the bow was kept a t ifofrtifa or a irdAmana pnranfng tha 

former a arocatlon ahonld firmly ihoot towarda the target throe arrowa that 

haya no iron pointl. Then one swUt peraon ahonld etand holding the middle 
,rrow at the plaoe whore the arrow foU not minding the dlitanco oror which 

It emit and another (e<)naDy)Bwilt man ahonld aUnd at the toot ot the torapa 

wh^ Andaawiftman (here)Ii one who 


I„u„9jT»i.sal'a'*‘”“r“>oIoar atm T«u,a I, the lerd ol walm. TU. 
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surpasses In speefl fifty ruuuors Tlion the judge Btauding at the foot of the to- 
rana should clap his hands thrice and simultaneously with the third clap 
the person undeigoing oideal and the swift man at the foot of the torana 
should ( respectively ) dive and run fast The diving should bo done after 
holding the thighs of the person who holds fast (ho post of dharma. Then 
when ( the swift man ) reaches the place of the falling of the middle ariow 
the ( other swif man ) w'ho stands theio holding the arrow should go fast to 
the iorana and if he finds the person porfoiming the oideal still inside the 
watei then he is cleared ( of guilt ) Ho is cleared even if only the head is 
seen, but not if ho sees some other limb such as the oar oi if he (the s^odhya) 
floats to some sjiot other than whore ho dived, Heio ends the method of 
watei oideal. 


Now (begins) tbe method of poison ordeal. 

On this point Narada ( p 260 iw 69-70 ) says — 

After having worshipped MahcsVaia^ ( S^va ) with incense, offeiing 
( of food ) and mantras, one should, after observing a fast, administer 
poison ( by way of ordeal ) in the piesence of gods ( idols ) and hra^ 
hmanas A brahmana, whose mind is concentrated and who faces the 
north or the east should admimstei ( poison as ordeal ) only in the preseuoa 
of hrdhmanae to a person who stands facing the south 
The same author ( Narada p 115 y. 824: ) states the quantity of the poison 
( to be administered ) ; 

In the rams the quantity ( of poison) is to be of the weight of four yavae 
(giains of barley), in summei it is declared to be five yavas, m Semanta 
( 1 e December and January ) it is to be seven yavas and in SWad 
( i. e October-November ) of less quantity than the latter.® 

’’’Alpa’ ( of less quantity ) means ‘of thiee yavae,' Hemanta includes ( the 
season of ) shshra also ( i e February and March ) as S^ruti ( the Veda ) 
compiesses the® two ( seasons into one ); while Yaeanta ( spring, April and 
May ) follows as a mattei of course, as it is declared (vide above p. 46 ) as a 
common season for all ordeals VijnanesVara holds that in that season also the 
quantity of poison is to be seven yavae And poison should be administered 
with ghee thirty times as much, since Katyayana says ; — 


1. S'lva IS to be worshipped here most appropriately as in mythology ho swallowed 
the terrific lialahala poison that sprang np when the ocean was churned by the gods. 

2 Accordmg to the Mit, and the Ylr,, this last means ‘ of six yavas, ’ 

8. iThis IS a reference to the Aitareya-Brahmana I, 1., where we have ‘ theia art 
fi.Ye seasons in a year, Hemanta and S'is'Ira being compressed mto ope, ’ 

•P. 81 ( text ), 
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To hilmto beln^tB poUon ahmiEl be admlnlrtored ( u ordetl ) Iri the forfr^ 
iiooix ftiM in ft oo(d spot after mixing it ^tb ghee thirty tines ta much, 
and alta^ powdering it well 

TS^Tftlkjft ( EL 110 ) states bow poieon is to be Invoked 

Poison I thon art the son of Bnhmfi thou art firm ( or fixed ) In the 
duty of (deciding) the troth. Save (me) frtan this aceiuition be Uka 
neotar to me by troth (i e ifll be Innooent ) 

NSr*dft(p. 116 V S26) says 1 

He ( the penon performing polaon ordeal ) should be kept In the shade, 
should be guarded tor the rest of the day without food If he be not 
sifeoted by the ( ordinary ) efieots of poison ( tlU the end of the day ) then 
Mann says that ha U pcriiisd ( innocent ) 

The B&me author states another period ( of waiting ) when the quantity of 
poison is very large 

'When a man shows no change ( due to the oiroulation of poison ) for a 
period of five hundred clappings of hands, then he is purified ( he should be 
declared innooent) and then medical treatment should be reeorted to (to 
bure him ) 

In the system ( treatiwB ) on poison the stages of the working of poison 
( are stated to be the foUowlng ) 

The first ^working of poison eansee hompOation the next after that 
(oaniee) patsplratioti and drynees of month, the next two ( workings) pro* 
du« in the body change of odonr and tremor, tbe filth stage oi working 
( gives nse to) reetleamess of the eyee boAraenees of throat and hiccough 
the sixth eauset heavy breath and Iocs of consoiousnen and the seventh 
causes the death of the person who ewallows the poison 

Here ( tbe person periormlng the ordeal ) is to rwallcrw the poison placed 
before MahSdeva ( nn ^dcd of S'lva ) by the 3 udge who has observed a last 


" Now (begin* ) tbe nelhod of tbe ordeal of fcwo (boly water) 

Pitftmaha says 

A man should bo made to dnnk the water ( of the worship ) of thst 
dmty of whom ho Is a devotee , bnt U he be equally a devotee of all deitlee 
( i e. if there is no special predfleotkm In favour of one particular ddty ) 
he should be made to drink the water of (the worship of) the Son The 
water ( of the worship ) of DorgS should be giren to thioTM and to tboee 
who li^ by the profewlon of arms , but a brfihmoija ehould not be mad# 
to drink the water of the Sun. 

Brhm ^(p-818^ 23 )»t« 

nil TOTO 1* 9“^ ^ ^ ^ ^ ^ 

esitoxi). 
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having washed the weapons of that deity to whom the person charged 
is demoted, he should be made to drink three handfuls of that water. 

Narada ( p 262 v. 81 ) says : 

Having summoned the person charged and having placed him in a 
(cowdunged) circle facing the Sun, ( the judge ) should make him, who has 
taken a bath, whose garments aie wet and who is pure, drink three handfuls 
( of holy water ) according to tke ritual desciibed before ( as common 
to all ordeals )• 

Naiada ( p 262 v 82 ) says ; 

Having worshipped that deity ( to whom the person charged is devoted ) 
and having washed ( the image of that deity ) with water and having re- 
" peated ( before' the deity ) his wrong-doing, ( the judge ) should make him 
drink three handfuls ( of the holy water ). 

Here having observed a fast ( the previous day ), having in the forenoon 
Worshipped the deity ( that is a favourite with the person undergomg the 
ordeal), having taken the water used in bathing the ( image of the) deity, 
having performed ( all the details ) from the invocation of dharma and ending 
with the placing of the writmg on the head, the judge should mvoke that 
Water with the mantra that is given in ( the section on ) the water ordeal. 
The person performing the ordeal also having recited the mantra by way of 
invocation as stated in the same (section) should swallow ( the water). 

"Brhaspati ( p 318 v. 24 ) says . 

There is no doubt that if no misfortune is seen to visit him ( who 
performs the kos’a ordeal ) or his son, wife and wealth within a week or 
within two weeks ( from the day of the ordeal ), he is innocent ^ 

’^Now ( begins ) the method of ( the ordeal of ) rice. 

Here Pitamaha says 

I shall declare the method of grains of rice about which information 
is conveyed in (works) definmg it Grains of rice aie to be given 
( as ordeal ) in theft and in no other case® J this is settled Grains of rice 
( S'dli ) and of no other com should be made white ( i e Unhusked ) ( The 
Judge) should place, himself being purified, those ( grains of rice ) hefoie 
'the ( image of the) Sun in an earthen vessel, mix them with the Water in 
which the image of the Sun is bathed and keep them there ( i e immersed 
In that water) for that night, havmg first of all performed on that night 
according to the s'dstra the rites begmmng with the invocation ( of dharma 
and other deities ). 

■ I ■ , , ■ I - ■ ■ ' — ' I , .1 I. M . -!■, 

1. Compare Taj. 2. 113 and Visnn. Dh S XIV 4 — 6. The penod of seven days 
applied to HgUt offences. 

2. This IB only illustrative. It only means that this ordeal was employed only 
Vhere the disputes related to money, 

* P, 83 ( text ). , ) - 
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Efityfiyana ilso uyt 

In ( the orfeal of ) svraHowing the grains of rioe Immersed In the mitir 
of the bath of the deity ( the person perfonnlng it ) shoTild be decided to 
be jmro ( nmooenfc ) If the oalm ( that he spits) is unmixod ( irlth blood ) 
and sbonid be decided to bo impnro ( guilty ) if it be otherwise ' 

Pitfcnah*. ( •■ NSrada p 119 v 543 ) says 

( The judge ) should declare him to be impure ( guilty ) who show* 
Wood ( in his sahta ) whose chin and palate are shattered wbooe body has 
a tremor 


How ( bejitil ) tlie metiiol ( of tla oidul ) of tbo boated max ( of fold ) 


titSmuhi >ay« 


1 shall fledJJo the gooi method ot the hated mSfa ( o£ gtJd ) In iieslng 
( men from ooctmtioas ) ( The lodge ) shonld have a roond veaiol of iron 

or copper or clay made ot onteen oitflufos (in djamotor) and Icrar aigolaa 
do6^ Ho aboold get it med wltb ghee and oD weighing twenty jjalut, 
'when the latter ( ghee and oU ) are wen heated ( the iodgo ) ahoold then 
oeet in It a gold piece weighing a Btdyolro * He ( the potacn porfonnhig 
the ordeal) ehoold takeout the heated golden m<I»ola with the thumb and 
the fingeri of hie hand.' It he does not jerk hia angera or there la no 
ecnlded skm ( whan lie takee oot ot the ghee and oil the heated ideoej ho 
whose angers are nnlnjurod ahoold bo declared to be innocent by tWuc of 

Wf ngbiuousness, ^ 

The tame author (Pitkmalia) another method ( of this ordeal ) 

He ( the lodge ) being pure ehoold pot cow e ghee in o yeaael ol gold 
sHtot Iron or clay and hare It healed on Bre Be thonld cast into it a 
boaUtUul BBil-rlng washed once with water and made of gold illTer ctOTCr ot 
Iron ’When (the ghee) Is foil ol whirling ripples and bnbhlee and when it is 
not capable o( being tonohed (eren) with the nails hs should tost it ( t o 

whethm Ithas reached the boillDgpolntlwithagroen leaf so as to produce the 

sound of chum ’ Then he ibotild once repeal thofoUowiDg»>ianl''» byway 

ol invocation betoro it (the heated ghee) Thooart Oh ghee, the boUest thing 


1, AworfUig to Klrsds (rlpMtmtlll hs ihooU be msdo lo sylt on s lesi ot 

ntreltha wss onisl to dvs krtpslu ( gaejoj ) 

% ^jOTSapisiidtliemHino dmutwereto bo JiW W the liomb In UUng out 

*'*‘"‘Il^!L'lf^l^aIOSlsoK«tsds(tp 113-150 rr dtlMS) 

1 S^!I,f*r^«cbestho boBlog point. « • et«o *«• *«"’ 'h 

J'aljrS.M^uSrStboW rt.r. This l.eb..o.t lor tWUb, out whtthw th. 

l^ls, naohol tbs bomag ictat, 
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in sacrifices, thou aifc necfcar> oh ijUiifioi ; burn him ( the person undergoing 
ordeal ) if he be a sinner, be cool as ice if he be pure’ Then he (the judge) 
should, make him ( the person performing the ordeal )> who has fasted, who 
has taken a bath, who comes with wet garments on, take out the seal“ring 
from the midst of the ghee. Then persons who are ( appointed to ) super- 
vise ( the ordeal) should examine his forefinger That man is pure whose 
skin IS not scalded ; otherwise he is impure ( guilty ) 


Tte method of ( ordeal by ) ploughshare* 

Brhaspati says ( p. 318 v 28 ) 

The ploughshare ( phdia ) is said to be of iron, weighing twelve palas 
and eight angulas long and four angulas broad. *Th8 thief should hck it 
once with his tongue when it is red hot* If he is not burnt, he establishes 
his purity (innocence ), if otherwise he loses ( i.e* he is guilty) 


Now ( hegini ) the method ( of ordeal ) based on ( image or picture of ) 

Dharma. 

\ 

Pitamaha says . — ^ 

I shall now describe the method of testing by means of Dharma and 
Adharma men who are guilty of causing bodily injuries, or who hate 
monetary disputes or who desire to undergo penance ( for sips ) Se 
should have prepared a silver ( image of ) dharma and a leaden or iron 
(image of) adharma or he (the judge) should draw on bhurja (birch leaf) 
or on a piece of cloth dharma and adharma ( respectively ) of white 
and black colour Having sprinkled { over the images or pictures ) paiU 
cagavya / he should worship ( dharma and adharma ) with sandaj 
paste and flowers ( The image or drawing of ) dharma should be wor- 
shipped with white flowers and adharma should wear dark flowers. 
Having performed these ntes and applied sandal-wood paste to themr he 
should place them ( images or drawings ) mside two balls which are made 
of cowdung or clay The two should be placed unseen inside an unused ( i e. 
new ) earthen vessel in the presence of gods ( idols ) and brahmanas and 
in a cowdunged and holy spot. He should then invoke the gods and loJca» 
pdlas as laid down already (in the section on rites common to all ordeals 
p 45 ) After havmg invoked dharma he (the judge) should write on a leaf (or 
paper ) the subject matter ( of dispute or complaint ) ‘ If I am free from 

guilt, may ( the image or drawing of ) dharma come to my hands 
( saying this ) the person charged should quickly catch hold of one ( out 
of the two images ) ® If he takes hold of dharma he is ( to be declared) 

1. The five things vrith Which this is prepared are the dung, urfne, milk, oqrdlij 
clarified butter of a cow, ‘ 

3. This procedure olo<ely reBetnblei drawihg loti, 

! P. 86 ( text ), ' ' 







^lonooent ii he Ukn bold o! adh»xm& he loses (l e be U 
( In this fvy hfiA been briefly dscUrsd tbs testing ( ot an socxasd ) by 
^ means of dbsfma «n4 

Bybaapsh* ( p 319 tv 80-33 ) ttys — ^ 

ilbutna and adbann* sbonld be diavm on leaves ( rsepsctlvsl> 1 
' U Tvbite and dait ^^ylng invoked theis ^vith man<nw that infuse life 
( into unages' ) and vTith sdnum faymns like the GXyatra* and others 
be sbonl^ •worship them vrfth eandalwood paste and -mth white and dark 
flowers Having then sprinkled pofloa^nya over them and having 
pli,otd them Inside clay baUs of equal suse they ( the clay balls ) should 
be i^oed unolaerved In a jar Then ( the person periormbg this ordeal ) 
should quickly take nut ol the jar one ol the balls. If dbanna is drsi-wn 
then he it (to he declared ) pure and should be bonoxffed by tboee who 
lated bim 


Now ( beglnt ) the prooedtcrt* ( in sequel of the various Items in this 
ended) Having drawn a -white image of dharma and a dark one of 
iatorm, on tiro 1 «tm tayhig rantd lh« mantra Sm Artm kraam 
Turn ]/am, ram, loiA tiom. •am fom »om kamia\ tbe prSnns ( lU# ) cl 
dAamo (pjiy b« prmtnt) here »gsb3 heras recited tbs lUe ol djarnw 
ia odain estahOihed here hmlng (oeremomolly) endowed with We the pclnljns 
of dtoirma, with theee werdi mey ell the eenae orsena of dbeme 
TOOooh, mlna eye*, ean emell end piSipM (We-breathi) come here 
dwell here Ions, nSAtt *nd heyine invoked ( dheime ) with the 
nf kha Gdiratra tdmon if it bo known or if unfcucmT] with the 
Veoltatlon of the (MSfalrf mantra toeether with the VyOhjIti^ end ("the 
aacrtdiaynehleom, baying wcrehlpped dh»me end adhenne withe white 
flower rrepeetively hevnig aprlnkled J>ancagavya (on the pe!nt 
Inffl of dherme and adbanna) alter uttetinj om having placed in two day 
h.n. dhaiine with the while flower and adhanna with the dark flower ho 
(lheinage)Bhoiiiaplaooillnafre8h(anneed))er The indge- tbonld then 
p^om the ntel beginning with the rovt.k.Uon of dharine and e,^ edlh 
the Aoma to fire and abonld He on the heed ol the pereern to bo cleared the 
writmg rentaining the rebject matter ol dla^to to the ««nnpa^m,t 
7r.ZLlete ) mantra The pereon to bo deered ( ol gnOt ) ohoold eey If 
i Z^Hri^^'T.dharmTZ. to my hand and ahoold take ont 

> I, TU.wl«.tom«tMtlal «. 

p'TvX VrS')°.I 

( t twine. 0, to. red reciu. rn^liM la ft. tuvreutlri ot 

j^oMcdi^ weri. ecmjoM Ajnllattpa ch^^ It 
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from the jar one of the two ( clay balls ) If dhaiina is taken out ^ by 
him )f“he is ( deolaied ) innocent Then he should distribute gifts. • ^ * 


Now ( begin ) oaths. ^ 

Manu ( 8 113 ) says . — “ ’ ' „ “ ' 

I ^ 

A brahmana should be made ( this ocoui’s above p 39 ). 

'Brhaspati ( p 315 w 6-7 ) says^ : — ^ . 

*Truth, riding animals and weapons, cows, seeds and gold, the feet 
of gods and brahmanas, the heads of one’s sons and wife, these aie sAipl 
to be ( the forms of ) oaths always ready at hand where the matter ( ih 
dispute ) IB small ( not serious ) In the case of sahasas ( heinous ofifenceS 
m offences accompanied with foice ) and accusations ( of rdortal sins ) 
ordeals aie said to be the means of purification ( i e. of establishing 
innocence ) - - . ^ - 

YBjnavalkya ( II 113 ) says : 

There is no doubt that that man is puie on whom no foimidable cala- 
mity due to God oi the king befalls within fouiteen days ( from the time 
of his taking the oath). 

Ohoram means ‘ formidable ’, as in the MitaksarS ( it is said ) that slight 
misfortune cannot be avoided by human beings. Katyayana also says : — 

’’^That man who is not visited by any formidable calamity due to God 
or the king up to the fourteenth day ( from taking oath ) is to be regarded 
as puie by his oath 

Vyasanam means ‘ misfoitune ’ Ohoram means ‘causing great affliction*, 
since Vacaspatimis^ra® and Smartabhattacarya ( i e Eaghunandana ) say 
that slight affliction is characteristic of (-human) bodies Katyayana again 
says — 

If within two weeks ( fiom taking oath ) theie is contiadiction ( with 
the oath ) shown by misfortune, he ( the king ) should by all means make 
the person charged to deliver the subject matter ( of dispute ) and a fine. 
If to the man alone ( who takes oath or performs ordeal ) and not to all 
alike, befall disease, file, or the death of a neai relative, he should be 
made to pay the debt and a fine Fever, dysentery, boils, gieat pains in 


1. Clompare ■with these Narada ( fnadana 248—250 ) quoted above on p 43. 

2 Vide the Indian Oaths Act ( X of 1878 ) lor modem pro-visions as to oaths and 
afiSrmations 

3 Vaoaspatimis'ra wrote several works on dharma styled Cintamam, his VivSdar 
cmtamani being a work of great authority in Mithila He flounshed towards the latter 
half of the 15th and in the first quarter of the 16th century. Vide ‘ History of djiapma- 
s astra ’ pp 399-405. 

'P. 88 { text 
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the deejrfttted bone*, eye dUe«t^ dlie*fa of the throat infanUy heftd&cha 
u>d frMtQre of the utn~~theae &re the diseuet of xddq 'which are ( to 
be regarded w ) doe to ( the wrath of ) Ocd 

J!)atra<rtO(itnvd(f# tne&m in caee of the death of a ne»j relatire and 
the like By the words foeiWtJxwya ( when it befaUa him alone ) are ex 
eluded epidemic dlseaaet ( like ohdera ) that aCTeot a whole locality (at once) 
In thin paaaage cU the word iatya refers to the word ahhtyuiia ( the per* 
aoQ charged ) that already ooonn ( in the preceduog Teiac) dieeaie and the 
rest are an indication of defeat when they befall only the perton charged and 
not when they befaU hit ton or the Hke That ( duease or the like indjca> 
tion ) again mnat be great ( eeriona or formidable ) and not ahgbL This has 
been already «ald abore With this xery idea VSeaspatunis ra says the 
meaning it that disease and the real that are peenBar to the person charged 
( and not common to all ) are Indications of defeat It is therefore that 
the text mentlonf only the d«kh of a near relatrre and not tie diaeaaa of a 
near lelatiTS* 
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The determination of heritage.* 

Now ( begins the disoussion of ) ownoisbiji that is useful iu the detoi- 
miuafcion of ddya and Hie like. And that ( ownership ) is a kind of capacity 
arising fiotn puichaso, acceptance ( of a gift ) and the like. That purchase 
and the like are the causes of ownership is undeistood fiotn worldly usage 
alone and not fioin s'astrn^ ( alone ), since it ( the notion of ownership ) 
IS seen even among those who ate ignorant of s^iistra and since it is more 
cumhious to suppose that owneiship spiings fiom ( the piesciiption of) sastra 
( than the othei theorj' ) Bhavaulitha* also in his woik called Nayavivoka 
says the same thing As to the text of Gautama ( Dh. S* 10. 39—42 ) 
‘ ownership ( arises ) hy riJetha ( heritage ), puichase, paitition, seizure ( of 
things unowned ) and finding ( of hidden treasure tic, ) ; in the case of 
bi'Shmanas, what is acquired (hy gift) is an additional (source of ownership), 
in the case of ksatriyas, gains of conquest ( are an additional source ) and 
mrves'a ( profit making and soivice ) ( is an additional source of ownership ) 
in the case of vais'yat and sudraa ( lespeotively ) *, it meiely repeats the 
sources ( of ownership ) that are already known fiom ordinary worldly life * 
People employ the word vikiha to denote that which becomes one’s own by 
the mere extinction of the (previous) owner’s property therein, The 
word mdtra ( mere ) is used ( in the above definition of vikiha ) to exclude 
purchase and acceptance (fiom the denotation of riktha* ). In this passage 
( of Gautama ) the word Tiktha is capable of denoting such an extinction ( of 
ownership ) only, since it is mentioned along with ( other ) means of owner- 
ship such as purchase and the liko^ and on account of the maxim * ( the 

1. 'WTiother the question of ownorsLip { over n thing ) is understood from s'nstra 
alone or from the usage of worldly people is a subject very elaborately discuBsed in the 
Mit The Smrtisaugraha and Dharcs'vnra held the former view, while the Mit , the Vlr. and 
most writers support the latter. Vide notes to V M pp. 114—116 for a statement of the 
reasons given by both sides for their views 

2. He IB a mlmansaka who wrote a commentary on S'abara’s Bhasya As the 
Bmrticandnka quotes him, ho is earlier than 1160 A D. Vide p 480 of the notes to Y. M. 

8 Those who say that ownership springs from s'astra rely upon Gautama’s text as a 
■support. They argue that if ownership were lanlika, Gautama need not have written an 
elaborate passage. To this Nllakantha gives a reply in the following rather elaborate passage. 
Several digressions come in wlule Gautama’s text is being expounded Annvadaka { that 
merely repeats ) is opposed to v^dhuyaka ( that prescribes ). Vide notes to V. M. pp 164, 368 
for vidln aud annvUda 

4 In the case of j iktha the moment the previous owner dies his son or grandson 
becomes owner without any further act In the case of a gift or purchase, the donee or the 
purchaser must do some act ( such as accepting the gift or taking possession &o ). 

6. The argument bnefly is this — rtMTia in popular parlance means ‘ wealth which 
becomes one’s own on the death of the previous owner ’ But in Gautama’s sntra ‘ purchase, 
partition &c ’ are means of acquiring wealth and not wealth itself Therefore rtJctlia which 
is associated with them must also convey ‘means of acqmring wealth’ and not wealth itself. 
In tlie ordinary popular meaning of rihtha two notions are combmed viz wealth and mere 
extinction of previous ownership as a means of acquiring it Out of these two in Gautama’s 
text we must understand the latter as the meaning of rxhthaNldo potes to V, M, pp. 116-l}.7f 

• P. 89 ( text ). 
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upprehenriou oI > thing dot* not mIm ) iwlea tho atWbnlM of the thing 
ftw ( first ) ftppr^Bnded' ^ 


Dhfae6vaiac*ry»’ end the enthor of the Bmrtlieigrehe eay ‘per 
Htion goneretw ownership (or the tom and the h-ie In the wealth o( the 
father which ( ornanhlp ) while the lather wai Unng did not at all ollet 
before in the aone But thle la not correot , anw by enoh tarts u ‘ by 
httth itself ( TOM ) actpilro oWnetahip oyer weadth •* it Is conveyed that the 
birth of a eon by itself prodooes over the father e wealth ownership wbloh 1* 
limited by the relation of sonahlp end nnoe TsjSavalkya ( 11 121 ) says ’ 

The ownership of both father and eon la the eajne In land aegnlrod by 
the grandfather In nibandAhs and fn ohattels ^ 


1 Vide notci to Y K pp, UT 119. When we t.y Depdl pamiati we eemot 
eotteeHy appretieod the nun ( the rtleepa ) pnloi we Hut nnamtend s.,.j. j j 
jriloh le en attdtate o( Um nun. Batin la poppUr patlenee omrujt two nottinu rln 
wealth ( the ntlejpl 1 enj ertlnrtltm ot ownenUp es the muni ( the ettrilnte d Oat 
weelli ), Thstelnte when we nudnutend the letter ( L a the attifhnle ) we oen nndetttand 
the whole nnUonot ratio. La the first noUnn that ilrihw one when the word HUia li 
Mad li the eitlnetloci of former owner'e ownenhlp end thrielore tbet ll tie primery meen 
(a,g o([ the ’protd In O&nUtn* a turt 

а. DfciJm Tia la Um Bhoja of Dblri, on* trf th* mwV funoni imtionj e4 Biaatara 
In IndU. He wlgned between 1006 end 1065 A- D Vide 'Hlateiy of Dlannie'lela. pn, fjg 
979 He la footed bj tbe IQi 

8. Blew were two tiewa, Ha tbet ownewbJp uleea 4. ftrat ) <m l*rtlUaji ri wbet dJfl 
no* beJcfflf to ft mftn befoee \h\i dftte or tbftt parlJUan t»i*» plioe of that wUeh elmdr 
balonijpd to erne a leil { thongli ■w^th othew ). Tb* lomei U the -rieie oJDhln^'rfti* 

ftnd 7tmtlUTChftnss the IftUer of tbe lUX. mud » boet c4 wrltcn. Bie Unci Dbircft ml 
cCiy* oopeat ere quoted In Bdf t fiai Soali L L. B. 80 Bom 49i ftt p. 423 wbtm It 

la laid that the oontraat between tw birth cod bj partition le dgnlficemt bettntetber^ 
In Ue* ibe root Idea oi buio principle of the copereener^ iTalciD as dlitlnsnUhed from i 
tananej In oo mmon 

4 Tiii text is attributed to Oauttma by the lilt, and lereial other 'writara and la 
▼arlouilj read, while JimBtarlhana Apaifckado not relat to It and a lew writen Uka 
B rtkjRUfTaritllftibttw «r that It la epurkraa. It la oM fctmfl la the printed Gantama 
Dh. S Vida note* to V IL pp. 119-lrt tor detatla. 

5, Tbawotda by bbtb ehattela aw qnoted In /apaxoAaadai t 

I. Ii. B. 10 Bom 613 at p. W7 PUImahopait* l#nnd*«ri ti’ reoclrcd from the enmd 

father by Uandllk at p. 81 but on p. 48 ma aequlnd by the grandiftlhor Tdanf J In 
ApollT EameJiimdra I L.IL16 Bohl *3 at p. 60 tranriatea an ebore. Vide SawelUni 
▼ Soweabtoro I, L. B 6 Bom. 83 at p. 40 where It la eaid that an aneoatral trade may dea 
eend like other Inherltabie pev yrty opon the toambow of a lUada undlrided famay 

б , The word ftihittdAi meana ftfwataf a fla*d payment at ateted timet aueh at a 
year ot ft month to a peraon « tompla. ®m«ally under the ordeti of a Uin, aoch aa to many 
betel leftTW out of load of betel le*rea told Ac, Oolebrooka tranalated the word aa 

ccTtody but, aa waa obeerred by tbclr Lordahlp* of the Prixy Coonell In 3/ebomnn 
Faitfk*SMfJi r IVwol Jraniaerat/ili. B.1I A-p.®! 61 Uwaanol ftrarr hapirr ttaniUllon el 
It, fliKM cCTTody’ a woed of ni'dieral orifiio P*oi*rtj a petullar rijtht rit tbe grant by 

the royal ot other foundet <rf an abbey of certain ftllowaneea out of tbe wrenae of (be abbey U 
faronr of a dependent or aemnt VWe fir Cclltetor of rSeafl t ITari Sxfar^M I L. B, 0 
Bom 615 (P B. ) at pp. 566-6W XAlaiwaarfai r afdaoiar I L. B. 10 Bom, I<9 JalMrm 
ifehm T 0)tsneiltfom 60 OaL *G0 at ^ STl lot tatfaua definlllona ol nflnmfia. Vide Crtlr- 

of what waa 

tMlnded In n{i«ntAa« 
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L r 83 1' 5-p 83 1 20 '] PETEnmNATION OF UEEITAQE 

"It cnnnot be paid (hul (hiP ( lc\( ) convoys Ibafc the cause of the pio- 
duction of ownorsbip is the death of the (*inndfalhoi and nob bho birbh of bbo 
son,' since ( if tbal mow v\cio accepted ) tlioic would arise the unactopbable 
result that a giand^on not born at the death ( of tlio giandfabbor ) w'ould 
Jmre no ownership ( m wbnt was bis t'lnndfatlior's pioperty ) Bcally speak- 
ing, the woid piiSinaha ( in Yujnavalkva’s fo\t ' bhUijS pitumahopIittS ) is 
nob intended ( to be taken litciallj ), because otherwise it would follow that 
there is absence of equal ownership ( in father and son ) in whab is ac- 
quired by the grcat-giand-futbcr or the like, and because it ( the word pxid- 
maha ) is an attribute of the anx(,vddya ® ( the subject ) As to the text 
of Deyala.^ 

When the fathei is dead? the sons should divide their fathci's wealth, for 
as long as the fathoi who is free from any defect ( bodily oi mental) 
lives, there is absence of ownership m them 

The first half ( of this verse ) only enjoins the time of partition, as the 
potential termination is found (in the word vihhajoynh), while the latter 
half onl> commends the time ( of partition laid down ) and indicates that the 
sons arc dependent, hut is not to he construed as laying down absence of 
ownership ( in them during the father's lifetime ^ )• This ( interpretation ) 
explains the text of S ankba also vu. ' while the father is alive, the sons 
should not divide the TiUha and nl'^o whatever might have been acquired by 
them after (they were born), sous are not entitled (to separate m the father’s 
lifetime ), as they are not independent ( of him ) in matters of wealth and the 


1 This IS dircotod ngninst those who, Iiko Jimula\ahnna, hold that ownership oven 
in ancestral property arises not bj birth but on tho death of tho proMous owner. Vide notes 
toV. M. p 121. 

2 The word anuvudya means ' subject about which something is to bo enjoined and 
18 contra-distinguished from iid/u’i/a ( predicate or what IB to bo enjoined) In tho text of 
ySjSavalkya what :s to ho enjoined is equal ownership of father and son The subject ( aim- 
tddya ) of which this is enjoined is bJiTi { land ). rttdvtahopuila is only an attnbute of tha 
subject 67itl and forms no part of what IS enjoined with reference to &7if7 Hence it is not to 
bo taken literally, but only illustratively So nothing turns on the mention of pitaviaha 
( which stands for ‘ ancestor )’iand that passage says nothing about tho death of tho intdmaha. 
Vide notes pp 121-122 to V. M for further explanation and the two other ways In which 
VajSavalkya’B verso is explained in tho Dayahhaga. 

8. This text of Dovala is a sheet anchor of the DayabhSga theory, 

4. Tho potential is used m laying down vidlns. In the word mbhajeyuh ( should 
divide ) we have the potential termination and so that portion enjoins a rule. What follows 
gives the reason and so is a more arthavada and not to be taken literally. Vide Jaimini 
1. 2 26-30 { hetuvan — nigadadhikarana ) Arthavada only expatiates upon or recommends 
a vidht Nllakantha draws a distinction between svatva ( ownership ) and svatantrya ( abso- 
lute power of disposal ). A woman owns her stitdkana, she has no sidtanttya ovet it ( exce- 
pting saudayika ) during hej husband’s life-time. , ' , 

* F. 9o'{ text ), . 1 ' 
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( chapter of Jaimini a FBmmlmBAiietttm ) that the whole euth cannot bo 
gifted away by the emperor and a eountry by a fendatory chief The 
ownerahip m the Beveral vihagea and fleWa In the whole earth or fn a 
cotmtry ( mandala ) belongs to the hoWetB of the Und alone, whilo tinfis are 
entitled only to collect taxes ( from them * ) Therefore when now 
( WngB ) make what ere teohidcally celled gifte of fidds no gift of land ( the 
Bod ) is really effected but only pronflion is made for the maintenance 
( of the donee on the tax which xa ahenated to him by the king) Wharo 
howem houses end flelds era purchased ( by the ting ) from the holders 
( thereof ) he has also ownership m them and therefore ho seonree the merit 
of the gift of land ( in such oaaea ) ( m Gautama b text ) mean* 

what la acquired by agnculture money lending, trade and rearing of oatfela 
and what u acquired by aemco *mca the lexicon ( of Amora ) says that 
the word mruMrt means hiring for aervice and enjoyment Bh}i\ (in* 
Atnara’a lexicon ) means service and hJiogit ( enjoyment ) means money 
lending and the rest Hero the first (meaning of n\Tv%f^ vie mone^ 
lending i .0 ) la ( an additional aourcc ) in the ca»o of vaisyaa and thd 
second ( vi* service ) in the case of s^Bdrai Hence that purchase and the 
kesb are Bourcea ( of ownership ) foDows from ordinary worldly affairs ( and 
hot from sfatra ) It la in tins way that the popular eonvantlon of owner- 
ship in the calf bom of one s own oow becomes conaietent, but this would 
&ot be so if the aonrcei of ownership were to be understood from s4sfra 
alone since ^ does not tell us that being bom of one e cow is a means 
^ of ownership ) 

( An objector urgee ) it would follow that there is ownerahip over one e 
sons and daughters since they are bom of one s wife Just as ( there is owner 
dup m the calf ) because of its birth from one s own cow If it bo said 
that this ( that is urged as an objection ) It an sooejitablo propoeitlon then 
it would be in direct oonfiiot with the condusicm oetabhahed in the sixtl^ 

{ chapter of the ITlrTamimtArasItra ) that alibough it would seem to follow 
that daughterB and sons should bo given away ( m gift ) as the gift of onof 
all IB enjoined ( by the Veda ) in the ^ ** sacrifice one givoe one s all 
yet daughtero, aons end the like { relations ) cannot b« given ( by way of 
gilt m * ) ( This objection ) is not ( proper ) os there being 


1 This embodies on Important pmpodtlon Uiat the atata U i>ot tbo owner ol all 
lanSa tot 1 * only entitled to levy a ta*. . , 

3. In tie ^UrramlmJMi-tQtta VI 7 1 S Uww U a diactudoei cm the redlo text la 
tba Via vajit Ac, vbera the Kmoloilon evtabllahed 1« that onoa pntmta and ao olbcr 
rel.lKm cMDot bo gUlod twMf tot mlj thtoc << -.Ueh ono !■ .^nW miUj 

Jvraihi) Aa refia^a tha oneallon vbflhet ibm li ownarahlp orte wife and ehlld^ the 
im. and IfaNniha differ The m «ja that lho» Uownenblp oro a wUo and chlldmn 
fonyiLi.! 4 ) whQo the Wayflklia thla dcclrfne. Dofb bemertr am aptred 

tbe^frrtolelfUl- Ult *ta‘ /‘j- “ 

u»to«.ii«hitoUpohmu»e<b»ciB « 

anno* bo otS bocM! tioro ]■ oo mmoMpata (bom, ^ Wr ^ 

ooi» to T w. PI i!7 m. iB ir? ti ™ 

ct the llajBih*^ theta helnf ahacoce ol ownetibip, betn of bet aw quoted. 



S. 17. 1, 12-14 
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ftbsonco of ovrnei'ship over one’s wife while tliero is ( owciship) in a cow,' 
there IS no ownership ovoi tlic ofTsprin^j born of hoi ( tlie wife)) and 
(fuifchei) in worldly experience being horn of what is (ho subject of ownership 
is alone undeisfood (o ho tlio cause of owneiship ( in the things pioduced). 

If it ho uiged (ns an ohjoclion) that (hero is ownership m the wife also 
on account of accepting her (at the tune of mniriago when she is given away'), 
(the reply is that ) this objection is not propel, since theio being ab- 
sence of ( ^the privilege of ) accepting a gift for Icsalnyas, thcio will ho' 
no ownership over thou wncs and therefore there will ho none oven in the 
children hoin of them Therefore ( i o foi this \or> reason), since it is 
only a person of the same caste that can ho adopted ns son on account of 
the text ( of Taj II 133 ) ‘ tlrs rule propounded by mo applies to ( the 
tweho kinds of) sons that arc of the same caste ( with thou father)’, 
the acceptance of a son in adoption, so far as the ksatiiyas are 
concerned, can only ho in a sccondaiy ( oi figuratno) sense ^ Koi is it 
possible to take acceptance ( of a son ) in the pnnian sense c^on as 
regal ds hiilhraanas, since in that case ( i o if accoiilanco he undoistood 
in the primarj' sense with hnlhmnnas and in the sccondaiy sense with 
ksatriyas) in the texts enjoining that ( i, o adoption of a son) there 
will he conflict inasmuch as (the same woid acceptance) will have 
been used in two didcient senses at the same time Noi can it ho said 
that the rite of acceptance of a son ( in adoption) is poimitted only to 
hiiahmanas and not to ksatiiyas and the icst, since from the words of 
S^aunaka and others such as ‘ a daughtoi’s son and a sister’s son are given 
( in adoption ) to a s'sdra j it is understood that they ( i e ksatiiyas and 
the rest) aie entitled to poiform that ( the coiemony of adoption ) Simi- 
larly in the case of the marriage of a brahmana wnbh the daughter of a 
ksatnya (and the like) in tne brahma form; both the gift and the accep- 


1 In Iho Gfbj nsutras mnmngo it said to bo tlio gift of tho bndo -whose hand the 
bridegroom accepts Vide As'valaj ana Gr S I G 1 and I 7 3 

2 According to Jlanu 10 75 and 77, acceptance of a gift, teaching of tho Vedas and 
officiating as priests in, a sacrifice wore tho peculiar privileges of brnhmanas alone 

3 Tho texts on adoption apeak of tho qif f of a son o g ( I\ranu 3 1G8 ‘ whom tho 

rhothor or father qivcs with water <5tc ) A l^atnya can adopt only a ksatnya according to 
the text of Yaj { II 133 ) But a ksatnya cannot accept a gift Therefore when it is said 
that a ksatnya boy is to be given and acooptod by a ksatnya the word ‘ acceptance ’ cannot 
apply in'the case of ksatnya in its pnmary senBe, but only in a figurative sense Tho texts 
that enjoin adoption ( like Manu’s) are applicable to all castes Therefore it will have to be 
said that tho same word for acceptance is used in two senses in tho sentence, in the pnmary 
sense -nhen applying to bruhinanaa and in a figurative sense when applying to ksatriyas 
But this IS not a legitimate method, since tho Purvamlmansa-sutra ( I. 3 23, I 4 8 and 
III 2 1) says that in one vidhi text, the same word cannot be used in two senses 
Hence it follows that tho word acceptance is used in a figurative sense ( in adoption ) as 
regards brahmanas as well as ksatriyas. Vide notes to V M pp 129--130 There are three 
vrths ( functions ) of a word, abhidlia ( pnmary ), lak^ana ( secondary sense ), vyanjana 
( suggestive sense ). 
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tanoe (of the girl ) -wonld hate to be admitted to be In a figTiratiTo sense 
and in other cases ( vu marriage of a bifihma^a with the daughter ol a brS* 
hmaijia ) both ( gift and aooepfeance ) vronld have to be admitted to be in the 
primary aensc — thus there will he oonfliot inasmuch as two senees ( of the 
same word in the same rule ) vnll have to be resorted * to That the 
hriSfttna and other forma of marriage are in vogue among fcjafityai is not 
disputed by any one^ *Therofore the revered Miara ( PSrthaairatbl 
miB^ra ) says in hia Jhnfraraitto* that the gift of a son and the like ii 
to be understood in a figurative aenao. Nor can It be aieumcd Irom the 
popular use of such language as one a own wife sous and daughters , that 
tboro ifl ownership in them einca ( the use ) of that word ( viz ) con be 
also explained as expreeaiag relationship as in one e own father one s own 
mother ’ and the like And the word aw doee possess the power of et« 
pre«Bing relationship aleo sinoe the loxioon ( of Amora ) Bays Btia when 
maecnline is used in the sense of relationBhjp or one e self in aH the 
three genders in the sense of what belongs to one and when not in the 
feminine ( i e in maeouline and neuter ) it means wealth As to the 


1< CiU dofikrine ol the TPimSttvaS if t vto vd to la Skmoearya t Baaoraryo 11 Tifw , 
L. B. 6M at p, (Vn ("83 Bom 4W) T«LaM*i v Ifercfott 86 Bom- 883 at p.8M ( F B.), 
6 OaL 110 at p. 146 ( F a ) 

3. The wbolfl dlaa\udoti U starUd for ahcndng that there U ao cnmmhip ia vile tad 
ohlidrea ltlUkaptl» ^ UloitnUcm of an adopted m tad arenea that tbero at iMrt 
the gilt ol a boy^ and aooepUnw aw not meant to be Uteiah bat la a flgaratiTa 
aenae aliaUaily in marriagB alao, the aoMptanoe td a girl by tbo hnaband la not 
like that ot a ohattel, bnt U onlr figoiatlTa. 11 a kyatiiya married a kutriragltl 
la the BrCuna lonn be being a kjati^a U not entitled to accept a gUt ao 
thongh the wenee ol the Brihma form according to liana ( 111 97 ) and othm if 
the gift of the glH, ther* can be no Beecptanoe by o Inatrlya In the prltaaTy aeniB. Hence 
In the dan^ter bom of *nob a marriage there can be no r»l ownenhlp ( aa there ii notie In 


her mother ) Thereforo if a laatriya gire# hi* dsnghtor in marrlago to a brTlhvtePfa, the gift 
( (Taao ) li alfo dgaratiw and tborafore the pra/tgniAo { aeooptaBoo ) alto U iJgmatJra. 
Bnt U a brdJia*aao glrea hU daughter in mamte# to a brUkarntt^ both gift and totwpUaca 
■will bo In tho primary acna*. Tbarafare In the general rulo about (ho brdkma km 
which la applicable to the three claaaea, the -wordi gift and aoeeptance would bare to bo aaed 
lntwodlflet«nt»naea,wblehUeecdeinnedbyaHnile«of Inteprotatlon noow both gift 
and acoeptauD moat be regarded at flgorailTe to alt oaa« of marriate The tnlbor bring! 
in the bf-aiimn form beecaao It might ba argued that In tbo rdi *ata form ai (he gfrl waa 
Wbly carried away ( Itann m 33) the haaJnnd became her owner Modern declriona 
*lio hold that tha preeumpUon aa regard* maniagj in the three blfiber da«ea and eren 
among rwpectabla 8 Odra* la (bat the marrlago la la tha brahsa/i form Vide /oyoaaafh 
^huaofX T h arajon W Bom- 658 at p 663 

a. ThoTantaratna I* awmhof Plrthai^rathi mlara vherclo bo tplalci pa^CM 

c >lara and KojuliUa- He flontiahed before 1180 A- D and after 000 A- Ih aa be la 
^ Jj^J^dha in hU MimbW-mmwa and U MnacU foUr th.n Wwaprilmfo ra. 
p OSfteit), 
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gift of a peison boin a slave that is menfcionod in fehe sixbh^ ( chapfcei of 
the Pfiivamimansa ), thab is a quesbiouable pioposibion, since, bheie being ab- 
sence of ownership in his inobbei, she cannob be in bbe priniai^ sense bbo 
subjecb of gifb, accepbance or sale and bbeiefoie bhere is wibh greabei reason 
bhe absence of bhab ( ownership ) in bhe person boin of her as a slave Leb 
bins digression pass, 

Now (begins) heribage ( heiibage ) means wealbh bhab is nob 

re-unibed and bhab is liable bo be parbibioned AsaniSoi^tO' ( nob re-unibed ) 
is used ( in bhe defimbion of ddya ) for excluding ( from ddya ) wealbh bhab 
IS bioughb bogebher inbo a common fund for bhe sake of piofib and the like, 
since bhe expression dayahhaga ( parbibion of heribage ) is nob used bo de- 
nobe bhe division of wealbh afber ib is lumiied bogebher by meichanbs ( for 
blade ) Similarly bhab wealbh also which is bioughb bogebher by bhe bechni- 
cal le-union bhab will he explained below ( in bhe secbion on le-union) is ex- 
cluded ( from ddya ). Therefore ib is said in the Smitisangraha : 

Wealbh which comes bhrough the fabhei and also bhab which comes 
bhiough bhe mobhei are described by bhe word ddya‘ fche parbibion of bhab 
(ddya) will now be expounded 

And in bhe Nighanbu ( it is said ) 

The wise describe as ddya the father’s wealbh that is fib to be^ 
divided 

The word pii'i (father) is used (in the above definition of ddya) as in- 
cluding all relatives whatever ® 


1 In the sixth chapter of Jaimini’s sutra, or in the bhasya of S'abara thereon or in 
the Tantravartika of Kumarila pothing is said about the gaihluxdasa ( the person bom of a 
slave) Nllakanth# is not probably referring to these original sources, but to some later works. 
The only place where this subject occurs in the 6th chapter of Jaimini is VI 7 6 where 
the conclusion is that a s'udra who, following the mles of smrti ( as in Manu I 91 ), serves 
persons of the three higher castes, cannot bo given away by way of gift in the Vis'vajit sacri- 
fice What IS meant by garbliadasa is not quite clear Narada ( abhyupetyas'us'rusa 26- 
28 ) speaks of 15 dosas, but the 'term garbliadasa does not occur therein. Most probably his 
first variety grliajdta is the same as garbliadasa When a person keeps a concubine ( ddsi ) 
and a son is born of her, he may be styled garbliadasa But the person who keeps her has 
no power to make a gift of her or sell her and so the illegitimate son born of her cannot 
be given away by the putative father Khandadeva in his commeat on Jaimini VI 7. 6 
does say that ‘ qaibhaddsa and the like may form the subject of gift in Vis'vajit ’ But 
Khandadeva is later than Nllakantha, who is probably referring to some predecessor of Khanda- 
do\a holdmg similar views Vide notes to V M pp 132-88 

2 If a person has on only son and then he dies, the wealth is not to be divided and yet 
it IS ddya, as it is fit to be divided, though not actually divided It is not clear what work 
IS referred to as Nighanfu The passage from the Smrtisaugraha is quoted in Bai Parson v 
Bai Somh 86 Bom 424 at p 427 and is oxplaindd at p 483, where the Nighantai also 
IS quoted 

3 The word pitr is used illustratively and stands for any person from whom 
property may be inherited on the ground of relationship. 
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Thla dly» Is of two kinds sapnrftbandAa ( ohstnioted) and aprati- 
handka (niWDbstruofc&d) That is »apra<i6ondAa where the life of the 
owner of the wealth or th&t of his eon end the like ( i e grandson and great- 
grandson) IB an obstacle (i e is mterpoeod between the claimant and that 
wealth) for example the wealth of the paternal nncle and the Iffce (ai 
regards the nephew and the hko ) bnt where ownership aoomea to sons and 
the like solely by relationship to the owner mdepandently of any other means 
( Bonroe ) of aoqniring wealth that is apratxbanJha dSya, for example, 
the father s wealthu Here ( ends the diaconrse on ) the nature of dJlya 

• Now (begins) the partition of that (i e of dSya ) NBroda (p 188 
V 1 ) desonbee It 

"Where a division of the ^paternal wealth Is arranged by the sons that 
is called by the wise dSyoi^iUga (partition of heritage) which is a title of 
law (out of the eighteen titles) 

Pufra^ ( by the aons ) is indicative of ( i e inclnsive of ) also grand 
sons and the Uk6i ptfri/atya (of the father ) includes (that) of the 
grandfather and the like Madana (the author of the Modanamtna) has 
the tending •pxiryddih (for ^xirytitya) itself (meaning wealth of the 
father and the like ) Here is declared the obaraoter of the partition of heri 
tage Even in the abMnoe of common ( family ) property a severonee ( of 
interest ) doee indeed take place also by a mere declaration in the form I 
am separate from thee for severance it merely a particular mode (or state) 
of the mind and this declaration only manifests that ( mode of tbe mind* ) 
Now ( about ) the time of partition Mann says ( IX 104) 

After (the death of) the father and the mother the brother*, having met 
together should divide equally the paternal (i e ancestral) wealth for 
while (the parents) arc alive they (the brothers) have not power (error it) 
Though tiis Icicle ( and ) is used ( in the verso above) it if to 
intended that the death (of both parents^ should have taken place (before parlr- 
tion) Hence the BrnrHsangraha ( ob quoted ) in tbe lladanoratna says 


1 Vida T Wast/bdi L IvB 88 Bom COS at p. Oil lot lerd iDcldmtt ol 

■mternal weahh ac-li-aeqalwd iTfallh. 7bo ol Nirada and Tcmirk o* tlm Uayflkha 
Seiwm are (Tooted lo rtmappa maf t Pant* ow«sffa f L. B, 4 Ifad, 1 ( F a ) at p iO 
j j2iia trtt d«Ura tliat an OBc^olrocaJ d'cUratlon ol Intmlkm to aeparala 
eflfoti the aewrnnead a manb-T from the joint family Vide Pa dU 'y aj \^raln 
T lohol ^afom L. It 10 J A. ^ la (-» All Wat ^ 87 ) fer ibo mbw miMltion 
^^raryanr ArvnacUlam C3 irad.lW ( F D | ai p lO and r/ rjaMi r r 

i^CaLl(m*tp,JOlO[mi3J ^lCO)in both ola,hleh thUpWttcn olthaMajBkha 

Uimotcd. Tboto are nnmcicmi cava onto qnc^tlon aa to T.b*t con H(at ■ oncqalrocal 
5b.^tlon ol Intention to vpantfl and a. to tb prcaomptiont at^t tho lUtai of otor 

S&OawilCS ml A-102.»BocuPlSt«-8n«a.I R-IltC ) 61 I A. IQ (-6Labort 
01) taLA.B3(-lBlUd.86l) 

F OUUxt). 
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Partition of pateinal wealth may take place even when the mother is ahve, 
since the mother in the absence of hei loid ( the fathei of the family ) 
has no independent owneiship Similarly partition of the mothci’s wealth 
also takes place, while the fathei is alive, since the husband is not the 
lord of siridhana ( woman’s peculiai inopeity ) when she has hei issue 
living 

Brhasiiati ( p 369 v 1 ) states an exception^ to this 

On the death of both paients partition among brothers is propounded ( in 
the tests ) , it ( partition ) is declared ( i e permitted ) oven when both 
are living, if the mother is past child-bearing 

'^Narada ( p 189 2-3 ) says 

Hence after the ( death of ) the fatlier the sons should divide 
equally the ( father’s ) wealth, when the mother is past child-beaifng and 
the sisters have been given away ( in marriage ), oi when the father’s 
sexual desires are extingiushcd or when the father’s interest ( in worldly ) 
affairs ) has ceased^ 

‘Eamaija’ means ‘sexual desire’, means ‘become indifferent 

to worldly affairs ’ The clause pTaitdsu hhaginwu ca ( and when the 
sisters are given away) is ( to be taken as ) quahfjing both Tajonivitti 
( the cessation of menses in the case of the mother ) and ramananivittl 
( cessation of sexual desire in the father ) like ( the pupil of ) the crow’s* 
eye Gautama ( 28 1-2 ) says ‘After the ( death of the ) fathei, the sons 
may divide ( paternal ) wealth, or while the father is alive ( they may 
f)artition ) if the mother is past child-bearing or if he ( the father ) desires 
( to partition his property'^ ).’ By the word 'icohati ( if he desires ) it is 


1 The exception is contained in the latter half cf the verse quoted 

2, This last half of the verse is variously road in the mss of the Mayukha and the 
other nxbandhas ( digests of Law ) Vide notes to V M p 134 

3 The popular belief is that the crow has but one eye, which it is supposed to move 
from one socket to the other as necessity roqunes This maxim means that one word or 
clause, though occurring only once, may bo connected with two clauses or servo two 
purposes The idea in the above verses is that the proper time for partition is when the 
mother is past child-beanng or when the father has become indifferent to worldly affairs 
Praitasic &o does not lay down a third time for partition, but simply means that before 
partition takes place between brothers the sisters should have all been either married or 
provision should be made for their marriage 

4 This IS the meanmg according to the Mit Haradatta the commentator of 

Gautama says ‘ though father be alive sons may partition if the mother is past child-beanng 
and if the father chooses to separate ’ Telang J in his dissentmg judgment in v. 

Bamchandra I L R 16 Bom 29 ( F. B ) says ( at p 42 ) that this text of Gautama and 
that of Narada ( after the father’s death &c ) refer to self-acquired property. The Bombay 
Pull Beneh held that a son cannot in the lifo-time of his fathei sue his father and uncles 
for partition of his share in immoveable property and that decision was followed in Jxvdbhai 
V Vadxlal 7 Bom L R 282 The other High Courts hold a view contrary to that of the 
majonty m 16 Bom. 29 Vide 5 AU 430 (F. B ), 18 Mad. 179, 81 Cal. 120, 1 Patna 361. 

* P, 96 ( text ), c 
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deolfured that parhtion may take plao6 at the choice of the father even if 
( the mother ) be not past child bearing 

Bjhaipati ( p 370 t 2 ) deolarea that partition may take jdace in eomo 
cues even against his ( i n the fathers ) devre 

The father and sons are equal sharers in houses end lands that descend 
hereditarily ( i e from their ancestors ) sons are not entitled to partition 
against the fathers will of their fathare ( own ) property' 

The meaning is that it foUows as a matter of oourse that they ( eons ) 
nan claim partition even against his ( fathers ) will of what was acquired by 
their grandfather and the Uka^ Even as regards the grandfather s property 
Menu ( 9 209 ) and Yi^n ( Dh B 18. 48 ) declare that partition takes 
place m some cases only at the pleasure of the father 

If a father reoovflrs the property of his father which the latter could 
not reoovor he ( the father ) if unwilling wHl not have to divido it with 
'v his sons, ( since) It is He flelf-*aoqTdBition 
* B;haapatl ( pp 871“79 w 12-13 ) says 

Over the property of the grandfather seared ( by strangers ) which was 
recovered by the father through bis own power and over wbat was 
acquired by bun by his own leamiog bravery or the like, the father i 
ownership has been declared ( m the smptis ) Prom that wealth be may 
make a gift or he may enjoy it at bts pleasure. 

Nlrada (p 158 v 16 ) says*— 

A father who is afllioted with diseasoi wbo is under ( the infloenco of) 
wrath, whoso mind is addicted to sexual desires who acts contrary to 
what the s'fUtra ordHns has no power to make a partition ( at his own 
will ) 

Hftnta eays* * — 

Even when the father does not desire ’it partition of riWia ( auoe- 

1 Tlierv U gnmt dlrergonce bjtweoa Ibe MU aod tbo Dijsbhlga tWt ibo tlmos tor 
psrtUlotu Tbtt aobool ot the toTmer giret lour Umc« br rsrtitKm while ( I ) latbcr if sllro at 
hit 1*111, IhU li (Ylj. II 114 ) S during I»tbor» lU when nwUwt U icut child bnrinft w father 
If tndlfloTont Jo tic world icott mv porlUlon t cn aeslnht father'* »Ql ilnNIr»d»f T>cml 
aborc) 8 Is fatbors Ufa when be Isfo/l/a or qulie lofinn liroogh old tco or sniTm Irom 
Iccurable dfacwo (ilde llitlU quoted below )* 4 alter tie father’* death ( I*!] II 117} The 
DijtbUc* *p«lV»o»ily lwoUn%e»; {liwhcnhfaoaocnilr cfajeacralng to his Uing jefifa or 
jDdlffoTcnt to tbo world or when be dirt and ( 4 ) abea tbooRh Ihlng ho de*lrc* to di\M« fats 
wcollh 

a, JnJ taiJial r 1 adilal 7 Ifam. h Jt JS3 at p Jfa aul Ao/l/or*faiJ t J^n )u3ren I 
All IM {FJh) at p. ICl this text o< Bjt»»rnllaod tho Ma) lilha • tcmatli ticroon aw quoted. 

8. This U aicilfcvd to B'miiVba b} tie Mlt. Ar«Tlila raiC* ara MUhM)a and frtier 
wort* 

4 MandUl: traailatrt U tho fatb r lo free ftem desire oM de lJut thl* Ii wrong 
M NlUkxpJia • quoUlion /r«a Ifadonaratoa and n mark* IbmfJter iLow 
p «(tert J. 
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r \‘)'v) !~i’r( ;{ iK 1*' i’’ junutsu njiiul, (ir *\iUvih /i{-tn 

nn in', ’ 

\ccwjxuju' '<> ti 'll >) 'nt.‘n' tn« ui • \.li' n In* li '< no tlc'irt' to 

j'Ttitji"! '■ < * \i5'<f jr n’ ' iidhnTiJin ( \<.l)nt i** for- 

hi<,uu'*'v i'> F<t^tro ), TL'' t t Hnts' «' ’u'va ! ?n r\.d’. «. ' u I'lrlitioii 

;nr.\ ;"i1 f’ j I .rn, > :». ! lu 

Hivt:. nirliri' t*. o } .*;•!.■'•• r {■^‘' j l-rt v.)th (hr < on'TuI of lltc 

cltif ' 'iM\K:ii' f I**' ' I'!' ’‘H ' .;u {' 11' ( «‘f jn uj’i. nn fc.tniK nfTtur-)’ 

* In'UM 1 \\’ ,n ( '5 i ) t' v< w ( t'uuiii’h o*'! 'v'' ). Ir. * i‘mi' to u dij- 

lin i or i' f'-M <1* j) In I ' ■'i'n' f)\ • t in ilo ' - 1,1 )j th*' iWl (‘onuiiij 

of;c"- Inr oft-iir (of t’n ' futoU ) *• S'r.:ini . uod I*,lhiti l^y * ulicn 

Ihr h»h<r rmj d us the ( 'on ) ImuM {{‘mvcI tlic nOriir- of llio 

fn-’nij O' '^‘th t wnent, *!< v>l o n 'o.s.),' tr t! -xu hun, if ho ho coiucmut 
with { frnulv ) 0^"’- r /iTJOTifnj oA nst .n. ' ono hoin riftir hun 'J'ho 
tjti5iito'=«t t ro (of till' do ) , {'t>t j .rlit.on ‘htmhl luliO phoo v.ith llio 

co’Ktj.t of liu-i v.liu if ohlo t 4 ,j}n»it~.jn the faunl\, hut that v.horu nil mo 
•=0 nhlc, tliui (hero }<j j-o it 'rtet.O’i 

yfijiifiMllirt ( n in ) '■ay' — 

'll the hither tml t'< o partition he 111 1 > lopmte Pon^ ( from himfielf 
n id nnionfj lliorii'^vl’. c ) nt lit* v.ill, jiiMujj thu c'ldt'*{ liie holt clitiro 01 all 
tna> he equal rharerp’ 

^»Tlic latter hrlf of (ho \fr^c onl\ the ‘voluiitarj paitition (con* 

taincd in the first half )," since, v.hen i( n jio'-^^ihle foi tlic ( father’s) a\ill 
to rci^ort to the tv.o nUermtivLf; ( mentiontil tit the liUtci half), it would not 
ho proper (hat it ‘^houlfl he unfettered, for othciwisc ( 1 e if the falhcr’B 
will were not restricted to cithci of two altcumtnes) theic would ho ( the 

1. Tlih text and the Mil lliLrooii ir<) quoU <1 in 7 > 1 / '/.f/xni /Ao/fi \. Jlamchtiudi ii 

Dndn Kod 1 Bom CGI at jt, 603 , 1 ido nlw th.> fame ca'u vlicn il wuiit up to tlio Prlij 
Council, L It 7 I /V, p 181, \ido nlfo i7a;m >. 28 Bom L. It. p. IC { -i.Jiero it 

wnelicld, aftor quoting thin vercc ot \Hj , tlml n father can egret during hirt life a partition 
among hlB minor eouE inhr re, Jutiidas(tm\ \ y^oram/nc 2 Mad. 817 at p, 022 ( wJioro l)io 
Ma} uUm ib reforreti to and it is $ald that a father can in Inn Innt illnesB ceparnlo by a docu* 
mcnl hir. major and minor sons without coiiBulling lliclr wiBhcc), jVirwaii JJahadur y. 
Faich Bahadur 62 AU. 178. 

2. According to the MU Iho falhot’a will mnj bo cxerciFod in two wnjB only ^lp, bj 

giving the befit nharc to the oldofit ( ns said in Mami 0. 112 ) ot by giving equal BhnroB to all 
BonB The Mit then poiulEoiit that tho first nltornalivo npplicB onlj to BolPacquirod 
propertj end (ho cccond to nnccfitral propertj . Tho IlnjnhhHga on (ho other hand 
applies tho first ha)f to Golt'acquired proportj and lcn\c8 tlio father unfottored diEorotion to 
Ehoanjthingtoaiiy Eonor togivo nothing to nnj son and tho Bccond half to nncofitral 
properly, . 

• P. 07 ( text ) 
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fftnlt of) thesjdittin^ np of a (i,e sentn^oe) uid theroiWOTild foUcrvr tho 

fault of mioertornty in that ( the father may give ) to one son a laih ( of 
nipoee V to another a coxoru and nothing to a tUrd. 

Mann ( 9 113 lld—llT ) Bpoaka of a special proyirion afi regards the so* 
parotion of the eldeet ( brother ) 

The deduction ( from the whole family property ) made In favonr of 
the_eld»t U a twentieth part ( of the heritage ) betidea what Is beet of all 
the ohattda ( of the family ) , lor the middle ( brother ) it is one-hall ol 
that (1 e it Is one^fortleth ) and for the youngmt It is half of the latter 
(no* ono-eightiftth of the whole } But if the deduction for these bo not 
mode the foDowhig shall be the apportionment ol ihorte. The eldest son 
shonld take one shore in exceae ( i e a double shore ) the one bom next 
( after the eldest ) a sha re and a half and the younger sons a share each 
Thii is the settled role of low 

^ Manu (9 136) deokrea that out of twin brothers he who is bom first has 
seniority 

In the eubrohmanyd* formulo also the invocation I of Indra) k do- 
olared ( in the sfietraa ) to be made by him who Is lenlci, in birthi and 
In naming ( or caEing ) twins senionty is deemed kv^,4o'dlfe to the ( prio- 
rity of actual ) birth Among * twins establiohed in him 

Whose face on birth is seen first by his parento^d kinsmen 

As to what is said m the medical works Uko the Pind^^dhi that scuio 
rity( among twins) belongs to him who is bom last, that ( opinion of medical 
Works ) IS set aside by this ( i e passage of Atann ) so far as things to bo 


Ytkyohneda U a tacit aocotdlos to the MimUai. 7bs rcle U th<t m • ainri* »&4|pa 
thfte ia to b* a aingla rufjU ood »o U lo a atiigl* TtU|FO Uwre ara tvo Wdlti that U a Ucli 
Tld« zu3t«> to V IL p. 189 Ua gteater deUni. 11 U veto held that the flnt haU ( d Vip IT 
Hi ) nUtea to fatbox a aelfaeqclallfon and the latter to aaeostrat proportf there wocld be 
tiro rldlite f lojooQtkitia ) In the aama rtUfO which la not alIow»Ue thertbre tho tint 
hatl ccctaloi mle and the acooed half eoclalna ao uplaBatlon or amptlfle^tloc of fh 
^lacdUka tiunlaUon ( p.il ) alto bocacaa tneh a oocatrcetloc will IdtqIt« the dlQlcclty 
of threo predlcatee U o^thei a ccu rate xrar clear. 

J. The BcbfthmapjS U a toed laTocoUon addreated to iBirala the J>»>t I to bo 
Vecited by tbo 4(ftMrjrn or aecordlnj lo aome by Iho ffaJedpW’ya prieat an anlrtuit cf 
the AwrdJDftolhe Xitylyaaa# TaolatUlia II 8. 1 II) la thU IcToealkai the 

nametoflha three paternal ancettoci ol the yafamnso art lo be trdted and <Uo of hit 
detoeodaoU te three groeialiona aecordloi lo their aenloitly la llrlh* Tide DOt« to 
iV if* PP- bn fcrlhtt detalli. 

* Thli text U DO* found la Jltmi bolJaaiciiWdtolJeTaialolhe V’*"^^***^^ 
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ncoomplishtd me conccincd \ smeo jt has no Vcdic basis, ]usb as in fcho 
case of snob passages as * a man becomes a sHdra afc tbo end of a month’, ( if» 
ho does this or that forbidden act ) As" to the passage of the JSfiagav(jiia^ ^ 
‘ then there are two fcntu'^cs and birth takes place in iho order opposite^ 
to that of conception wheioby ( among Umus ) the one boin last is doclaied 
to have seniority, that also is sot aside by Oioso texts, since \n the puriinas 
many practices opposed to the sniflis are mot with® Some say that the 
qnostion (when there is a conflict hoti^oen smrti and iiciiia) should bo settled 
m accordance with the usage of each countiyl but what is stated above is‘ 
alone proper. This partition after a deduction is not desirable in this kali- 
yvbga ( the present age ) since it is enumerated ( in the ancient texts ) among 
those things that aio prohibited in the Kail ago And this has been (discus- 
sed and) settled by mo in the Samayamaylikha ^ 

Narada ( p 191 v* 12 ) dcclaies that the father gets two shares ; 

A father making a partition may reserve two shares for himself^ 

But this relates to one having an only son J for in the Madanaratna 
occuis the following dioium of S^adkha-Likhita ' if lie has an only son, ho 


1. Tho words in Ibo original firo * karjKnis'O bSdbyato ^Vbatovor foundation tboro 
may bo for tbo tboory of mcdicino go far as actual facts ( sjddha matters ) arc concerned tboy 
have no Vodic support, wbilo tbo otber tboory that among twins soniont}' is bj birtb bas 
Vedic sanction in tbo SubrabmanyS formula and m jllanu Tboroforo wbero Vcdio or sviUrta 
rites are to bo performed ( iTirya = sTuldhya ) for scouring unsoon results ( adr^a ) tbo 
tiieory of Manu bas to bo followed and tbo medical theory may bo followed m modicino Tbo 
words ' just as A.o ’ jllustrato ' l.nrynms'o badba ’ Vasiatba 'Db. S II 27 and Mann X 
92 say that a hiahmana, if bo sells milk becomes a indra after tbreo daj s ’ This does not 
mean that so fat as things prescribed by tbo Vedas to bo performed by persons born 
brabmanas be ceases to bo a hruhmana ( i o so far as hiirya i, e matters to bo done in 
future are concerned bo is still a brHbmana and not a s'udra } So that sontonco simply 
censures a brahraana, but leaves bis status as to future notions ( knryams'n ) unafleotod 
Mandlik translates ( p. 42 ) ' that is set aside by tbo above texts in tbo matter now under 
discussion ’ IS not correct, nor is bis reading ‘ bo becomes purified after a month ’ acceptable. 
Vide notes to V. M p. 142 for detailed reasons 

2 These words do not occur in tbo Bhagvatapurana but in the comment of S'rldbara on 
Bh^gavata III 17 18, who quotes tbo passage from Pindasiddbi, about the seniority between 
Hiranyakas'ipu and HiranySksa It is to be noted that Kamalakara, a first consin of 
Nilakantba, in bis Nimayasindbu quotes this ’very passage in the same way as from the 
Bhagavata and bolds the same opinion This is probably duo to the fact that both were 
taught together and learnt this from the same teacher 

- 8 The principle is that each of s'ruti, Bmpti and ucaia'is to be set aside if in 

conflict with tbo preceding Vide Mit on Y»J I 7 

^ 4 The last section of tbo author's Saviayamayukha deals at length with the topic of 

things forbidden in the Kali age In Damodardas v Uttamram 17 Bom 271 it was held 
that the eldest brother was entitled to take the* family idol and keep it with the property 
appertaming'tberoto 

6 According to the Mit and the Yir.tbis text applies to self-acquired property, 

• P. 98 ( text ) 
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may wearve two ahataa for himaelf In the PSrijUa* it \e Raid ' the worf 
‘ ( in ETaihha-Ltkhltft ) denotes the best as Amara says that tho word 

•io Is employed In the sense of the foremost ' another and only and 
therefore the meaning ( of fttapufm In Sa'^Ahha Likhita ) is if he has a ton 
poeseesed of good qualities, 

Bihaspati ( p* 870 7 3 ) dedaroe that as regards rrealth acquired by 
the grandfather ( the father ) U entitled only to an equal share even with 
an only son * 

In wealth acquired by the grandfather, whether moveaWe or immove 
ahle father and eon are declared to be takers of an equal share, 
HiSavaltya ( IL ) aaye 

In laud &C. ( trau>lat«d above p 78 ) 

KStyByana says 

When the fathara and the brothere take In equal shares all the wealth 
whatever ( that the family owns ) that Is said to be a righteous partlhoru 
*Aa for the tart of TSjEavalkya ( n 118 )* 

A partition made by the father among ( son* ) separated by giving 
them greater or smaller shares U according to dharmu&stra, is valid 
Madana, TlfSlaesvan and others say that it means that If ( the parti 
Hon made by the father be according to dhanna ( I e dhannas&atra ) it 
cannot be set aside \s to the test of (p- 183 v 16 ) 

To those that were separated by the father himself with oqoal lesser 
or greater ( ehares of ) wealth that ( partition ) alone is lawful since the 
father is the lord of all 

That text relates to another ( i e- a former^ J/i4po 

In the esse of the allotmont of cqnol shares to himself ( i o to the 
father ) and Wa sons Hiaavalkya fll IIO) dcoUrw a share for the wife also. 

If be makes the shares ( of hlmielf and his sons ) equal, hit wives to 
whom no strldhana was given by their hnsband ( 1 e by himself ) or 
thrir father Jn-law should bo made partakers of an cqnal share 


J Theroare awerat *otki eallrf PlriUla- Tb# VlTXA%Tala^t» qaoi** 

thliwy tI*» fro® PlrilUv Tberofortthe •woA raaii Va earlier than 1800 A r> II 
atipeat* Itom the Vlr ( ^ 6CC ) that U U the ViaTsh^tapIriilU that fa rtfarrri to Ip 
NJlakariihv rot the Tarioaa InterprttaUooa of thia fStra tide i»te» to V If 

2, Ibli «m of Brhupatl U quotrf fo /«jnoAaMrfai t Afr 10 Horn 

BSH at p »17 ao4 U wm »\d that there no diiUneltoa between morraUe end 
lomorrtM, PTopJrtr u renri, U>. • iljlit to d.mjoa nrUlIon 

S. ThlioeriJ llt«allr * partition U iti,ds bp tbi bib r plTln^ «BnUef at 

»foUr,b»n!l(lo>>''""')l*”"d Tli> MIL lotnptrtn 11 bp Intnloelnj e)rt,ln worai. 
•bleb the J&pakbi .iM loltoloo'b Tb! DtpobM » 1 , 1 ", lb, Ut-r,! muolc j .nl •IIooi 
Ibi 1 bn- lb P"''’ oo'lO'' dli tlbilba ol bli iiU-i pilr-d ot .10)11(11 prop ttp 
.iDtllnll’lbiML.'o"''' .Ibwjl bp Ihi . Ii-ru «il nm mlp to tbi 
loo .llo«(d bT btinn lo Ibo dJ-ll. 
p OT ( t«t )• 
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M P /si 2CNr 'll! IG ] mother’s SHARE ON PARTITION 

Bufc if ( stiidbana ) has been given, one half ( of a sbaie ) should bo 
given ( fco fcbe wife oi wives ), since fcbeio is a texb ( Yajnavalkya II 14:8 ) 
'bufc if ( sfciidbana ) has been given, one should allofc half Ardham means 
‘ as much as would, fcogefchei with fcbe sfcijdhana already given, be equal fco 
fcbe share of a son Bufc no share ( should bo allofcfced ) fco fcbafc ( wife ) 
whose ( stridhana ) wealfcb is already m excess of fcbe share ( fcbafc migbfc 
justly be hers )• 

The same aufcboi ( Yajnavalkya II. 116 ) speaks of fcbe absence of a 
desire fco fcako a share of fcbe berifcage on fcbe parfc of a son who is able fco 
earn and who does nofc oovefc ( a share ) * 

The* separafcion of one who is able (fco earn wealfcb ) and who does nofc 
desire (a share in ancesfcral wealfcb) should be effecfcod by giving a fcrifle 

In fcbe Mifcaksara ifc is said fcbafc fcbe giving of a fcrifle is ( prescribed ) for 
fcbe purpose of prevenfcing bis sons from claiming ( lafcei on ) a share in fcbe 
beiifcage ^ 

In anofcher smrfci ( Ya] II 117 ) fcbe allofcmenfc of equal shares afc a 
parfcifcion affcer fcbe deafcb of fcbe fafcbei is declared . ® 

The sons ( i e fcbe biofcbeis ) should, affcei fcbe deafcb of fcbe paienfcs, 
divide equally fcbe pafceinal wealfcb and fcbe debts 
Haiifca says ‘ when fcbe fafcher is dead, fcbe parfcifcion of Tiktha ( pafcernal 
wealfcb ) IS equal ’ 

Yajnavalkya (II 123 ) says * 

When fcbe sons divide affcer fcbe deafcb of fcbe fafcher, fcbe mofcber alsp 
should receive an equal share 

1 This IS said with roferenoe to the giving of Udhivcdamka strldhana to a wife when 
she is superseded hy the husband’s marrying another rwoman Ardha means a portion 
not an exact half In Jairam v Nathu 31 Bom 64 ( it was held in a suit by a Bhndu 
agiinst his father and brothers that the stop-mother was entitled to a share equal to that 
of a son but that from her share must be deducted the value of the stridhana received by, 
her from her 'father-in-law or husband) Vide also Hosbanna v Dcvanna 48 Bom 468 
and Httsliensab v Basappa 84 Bom L E 1325 whore, after refernng to the Mayukhai 
it IS said that the mother is entitled to a share on a partition during the father’s life-time 
ns well as after his death 

2 Vide Falirappa v Yellappa 22 Bom 101 ( where after a 'grandson separated 
from his grandfather and uncles the grandfather died leaving self-acquired' property, it was 
hold that the sons who remained ' joint with the deceased were entitled to the whole of 
the self-acquired property and that the 'separated grandson could take nothing.) 

3 This remark and the verse of Yaj { II 117 ) and the text of'Harlta are referred 
to in Patil San v SaJcamchand I L E 10 Bom 863 at p 366 

4 These words ( of Yaj ( II 123 ) are quoteds in Beh Kunwar y JanJci Kiinwai 83 
All 118 at p 121 and it is said ‘ 'this in our opinion implies an actual division of the 
family property i e a complete partition under which there is a division of interests as well 
as separate possession We do not think that a mere severance of interest oonfers on the 
mother a rigit to a shire equal to that oftoach of the sons’. Vide 60 All, 532 'at p. 634 fof 
criticism of Oolebrooke’s translation of this' verso 

• P, ;oo { text ). 
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^ ' I it p. 44 U, IMQ 

( Dh B IS" 81 ) siya motheni ara aatitled to ahares in aooordatiofl 
^th the ahajea taken by theit sons In another emrfx ( it is said ) 

The mother T7ho has no ( etrldAana ) ^realth ( of her own ) ahoutd' 
take on a partition a share aloD0 with the sons 

The meaning is that a mother who is poecessad of ( stndhan* ) wwICh 
thonld receive only so tnnoh as will bring up her wealth ( strjdhana ) to an 
equality with the eons share*, while ( a mother) whose ( itrldhana ) 
wealth fixosods the share ( of a son ) will not be entitled to a share 

Vyisa speaks of a share (being given) to the step-mother and the patemtP 
grand mother 

The Bonlera wives of the father are declared equal sharera and so also 
the paternal grandmothers, all ot them ate declared to be equal to the 
mother * 

By the word Wf (alll the co w ves of the paternal grandmother also 
are luolndad 

TajSavalkya ( 11 121 ) describes the mode of partition among the sons 
of several brotben 

imong peteons ( claiming ) through different fathers the assignment of 
shares is aooordfng to the fathers 

The meaning is that, where ( for example ) one ( father ) has a 
single son, another has two and a third has three the division ( among these 
SIX oonins ) takes place by ( reference to ) the lathers only and not by 


1 ThU tffiutt U lefert'id to In 5onfn6o{ t L^m\ba\ I L. B, a Bora 578 
( P B,) akp. Ml ( »beT«lt li nld tiiat » womtn • •'ndbanaU to bo taboo Into accoonl 
n awarflog malnUimnee to bet ) 

2 . ThU texl ol ^ tem* o! Ttj. quoUd abote ( H lie tod 1 J 3 ) 

weto oUboralalr ditctmid In the r*cjnl Dombaj' ew /aHnabai t romdet 33 Bora 
I,. R. 4* ( -» 54 Bom 417) where foUowiitfi Shto \ora n r Jani,\ Pnuad 8 » All 
DOS (F B.) atp, D03 It w** bold lb-»l la a partition batwooa a Ilioda Utlm ( EDT«n»ed 
by the SnUltiirl) ani bU ion, tbo grandmotbor i h e. tbo Ulber* raotber) li not 
anUtlofl to a sharj and thst the t^rt ol Vyl«\ might entulo the grandmother or ttep, 
grand mother to a •barn when th re wai a pittitbn between bor graadeoae (ai era* Wd 
in r»itaj RamlriiJisa r PraWad Rdml-riano 1 L. U. 83 Bonu ITS at p. IMl • I 7 
■n^m, tj R 301 sad in ^'oaAflUal t Oaura 47 AJL 13“ ) or b*twr^n tolUterala 0 
dlOewBldfffrtn a* In DaUna Kmver t Ja- 7 a/ Voroin CO All 533 ( wbms (he pand, 
mother waa flwn a ebarj wb^o the partlllon w*« L tween h r rm aol a pra&J*fta by 
MMlhar ioniorla W>» Hartlun-O- 3 Win* TO lo Kn \na IM lU T 
Jioiujdluir Jka 4 TjlM t J r 33 UwCoort Mjln« on ll« InUrnrtHtm ej 
tat o^Ton In tto y n ond V C dltt-ntoj lioiq 81 All fiOt { F It. ) VlJooIaeCol 
013 onl 81 Oil. 131)1 ro-i In iv» » ^ ‘*'"■"''3” I""” 

BoiSir tallnl Vili3 Bm lH « P »» ‘’I 8 " ( F tl ) .1 p SM nnl IT Bom 
33 ) >l pp HMJI 1)1 ini.! Ion ol V/Ia»> lo Un nloa ol Ibi nMiof 
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leference feo ) tlie numbei of the shaiers ^ Katyayana says . 

If an undivided youngei biothei dies, he ( the eldei ) should make the 
thO son of the former a partaker of the riktha ( ancestial wealth ), when 
he has not obtained livelihood ( share of the heiitage ) from his paternal 
grandfather But he should obtain fiom his paternal uncle or from the 
paternal uncle’s son the shaie of his father ( i e the share that would 
have been his deceased father’s if alive ) That veiT share ( i e a similar 
or equal share) would be according to law the share of all the brothers 
Or even his son would receive a share , beyond tbat^ ( i 0 fcliQ gieat* 
grand-son ) there is cessation ( of the right to share in ancestral wealth ) 

Tbe word anuja ( younger brother ) is lUustiative and includes even 
the elder brothel Paraiah ( beyond ) mears ‘ ( beyond ) the great-grand- 
son.’ The son and the hke of the great-grandson do not obtain the "Wealth 
( of the great-groat-grand-father ) when the father, the grand»father and thb 
great-grand father die (first ) and then the great-great-grand-father dies and 
the latter’s sons and the like are alive » if no son, nor grandson, nor great- 
grandson whatever exist, even he ( the gi‘eat-great-giandson ) d-oes take 
(the mheritance ) ) this is the meaning This ( text of Katyayana ) does 
not refer to the undivided (coparceners) but to those that are re*united,® 
since Devala. says •- „ , 


1 That ^ IS the division is i)cr shrpes and not capita In Maiijaiiath V, 

NarayanCL 5 Slad 3Q2 at p 3G4 it Is said that the rule about division pei' Stirpes is laid 
down With reference to oases in which all the coparceners desire partition at the same time 
and that it ought not to be apphed indiscriminately to oases of partial partition, In 
Nageah v. Ouiwao 17 Bom 303 Telang J says that succession per stirpes is a special 
rule in partition based on a special text and that inheritance 'among remoter Gotraja 
fiapipdas goes iiei' capita and not per stupes Jtfaiasappa Bharmappa 4.5'BQva.i 

S9G ( where first cousms were held entitled to take per capita and not per stirpes ) and 
Kallava v, Vitliabai 82 Bom. L R 995 ( where it was held that widows of gotraja 
sapindas inherit per capita and not per stirpes ) 

2 This means ‘ the son' of the grandson of the man whose wealth is to bo divided ’ 
The idea is that the son of the great-grandson is not entitled to a share on partition when 
^her piopositus dies leaving a son, grandson or great-grandson Vide notes to V Id. 
pp 147-148 and Katyayana vy 855-856 These verses are lucidly explained in Ifo? o v GancsU 
10 Bom H C R 444 ( at pp 461, 466-67) and are quoted in Dcbi Prasad- v Thahui 

1 All 105 ( P B ) at p 111 

3 Why Nilakantha takes this passage in this sense it is diflicult to say KStya* 
yana starts with the words- ‘ when a younger brother dies undivided ’ and there is nothing 
to show that the topic has changed to that of reunion Probably Nilakapfha thus construes in 
order to harmonise his ^meanlilg of Devala’s verso with Katyayana’s Devala uses the 
words ' again ’ and 'up to the fourth ’, w'hich correspond with ‘beyond that there is cessa- 
tion’. Nllakantha’s interpielation of Devala IS forced and irrelevant. Vide notes to V.M. 
p 148 This IS a forced construction of the word atiWiaAfa-iub/niAfanow It should bo taken 
■as a dvandva meaning ‘ of thosd who arc imdivided and those who are divided ’ and not as a 

karmadharaya as Nllakap{.ha seems to have done, 

' P. 101 ( text ), 
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Atnong membwB of the Bame fani3y ^Eo being once nndlTided hecamo 
divided and then began to live together ( i e reunited ) there may bo 
partition sgain up to the fonrth in deeeent (inclnding the propoaittis) , thli 
18 the eetahliahed mle 

If a debt a document, a house a field be the property of a person s 
grandfather he tbongh he may have gone abroad for a long time U 
entitled to a share in it vrhen he returns If a person leavee the country 
common to hia family (and himself ) and reaorts to another country there 
Is no doubt that a share must be given to his descendant irhen be returns 
( Bibaspati p 878 w 28-34 ). 

^ AvibhaHambhaktSudm ( In Bevala ) mcons the great-greet-grend 
father and Ws sons who are reunited ^ This ( text of Darala ) refers to 
tboee who live in the same oountry A fifth In descent and the like also do 
take ( a share In the heritage ) when they live m another oountry since the 
srrtftt of Bthaapati ( fw. 873 v 26 ) vrhen treating of realdenoo In a foreign 
country saya 

Even he who is third or fifth or seventh ( from the propoaltus ) may 
recffite his share doeoending hereditarily on hit birth and family name 
being aaoertalned 

Bibaspati ( p 873 v 16 ) speaks of a partition according to mothers in 
some oases 

II there be many ( eons ) sprung from the same ( father ) who are 
equal in caste and numb<>r they may make on aooouut of their being bom 
of rival mothers a legal partition according to the mothers * 

Vvttsa says 

If there be sous who are sprung from one ( father ) who are equal lu 

caste and number but have different mothers a division according to 

mothers is commended 

Bfhaspati ( p 979 v 16 ) cites an wcaroplo opposite ol this 

Among (sons ) who ore of the same narfwi ( class ) but differ In 

number (lea different number of sons is bom to eooh wife ) a divislcm 
according to the males ( entitled to share ) is commended 

yi]3avalkya (II 126) speaks of partition among sons of ( mothers of ) 
different castes 

The sons of a btfhmaiji get respectively four shares three» two and 
one those bora of a kfatnsra get three two and one while thois 


1 TbltwpUoaUon iliooM Tvslly hsre corn# bftoT* tli« Ttrtrt HsdrHAc 
9. VilifiQ Um aro o{tb3 luni ca^to mn<) aiuM la camWr thni^ibon) ot 
njotben, nodlff«rtfl«wni eaeh *crn wbrtbor tbt« bj » dhUfen 

>ltb xrUwace to tbo motb^rt ct allbotiL Mot tbv Uit spcaVi cl dUItkra tbroofli 
motben btrs rimrly (o gfro ptcmiaccev tc Iboa. 

r loa t Uat h 
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SHARES ON PARTITION 
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born of a VaisVa two sbaies and one lespecbively ^ 

^Brahtnandimajah means ‘ bom ( to a biabmana) of (wives of the) 
brabmana, Lsatriya, vaisV^*' f'-Rd s^lldia castes’, Icsatrajdh means boin (to a 
keatriya) of wives of the lisatriya, vaisya and slidia castes’, and Vldjdh meane 
‘ born of wives of the vais ya and s%dia castes ’ 

Brbaspati ( p 374 v 30 ) says 

Land obtained by the acceptance (of a gift) should not be given to 
the son of a wife of the kgatriya oi other ( infeiior ) caste Even if their 
father give it to them, the son of the wife of the biShmana caste should 
resume it on the death ( of the biabmana fathei ) 

Devala says 

A son begotten on a wife of the sWia caste by a person of the ( three) 
regenerate castes is not entitled to a shaio of land j but one born on a wife 
of the some caste (as that of the father) would get all (including land),* 

g 

this IS the settled law 

Bhumeh means ‘ (of land) though acquired even by puiohase and the 
other modes’, but of chattels he (son begotten on a s'sdra wife by a man of 
the regenerate classes) does get a shaie The son, howevei, born of a s'fidra 
woman not mariied (to the putative father) does not obtain a share even of 
chattels And likewise Manu ( 9 165 ) says 

The son of a brahmana, ksatriya and vais^a from a s^Cdra woman is not 
entitled to (a share of) the heritage, whatever wealth his father may 
give him, so much alone belongs to him 
Brhaspati^ (p 374 v. 31) lays down a special lule after the death of the father,* 
An obedient and meritorious sou born from a woman of the s^fidia caste 
to a man who has no other child should get maintenance, the sapindas (of 
the deceased ) should get the rest m equal shares 

1 According to Manu III 13 a brShmxni could, ^ mirry a woman of his own caste 
or of any one of the other and lower three var7ta^ and so on with the Isatriya and the rest 
In Baht v Qovind 1 Bom 97 at p 112 this text of Yaj and the explanation of the 
Mayukha are referred to and it is said that the marriage by the higher oastss of girls of 
lower castes is a luxury forbidden to the twioe-born classes since the Kaliyuga commenced 
and that ‘ this is one of many instances in which comparatively modern writers on 
IHindn Law discussed, with as much zest as if it were living law, doctrines which in the 
lapse of time had become obsolete ’ But in Ba% Oulab v Jtvanl-al 46 Bom 871 
this passage of the Mayukha ( at p 884 ) is relied upon as 'one reason for holding prahloma 
marriages valid in modern times In Natha v Chotalal 82 Bom L R 1348 the 
marriage of a brShmana with a s'ndra female was held to be valid and the son born of sneh an 
union was declared entitled to inhent th of the estate of his father as well as his uncle. 
Vide notes to Katyayana vv 863 -864 for a brief criticism of this last case, 

2 In Balii v. Oovtiid I, L R 1 Bom 97 it said at pp 106 and 112 that Devala’s 
text refers to s'udra women who are married to men of higher castes 

8 This text 61 Bphaspati and the following one of Gautama are referred to in 7 Mad. 
407 at p. 412 and in Bajamnaih v 48 < Oal, 643 ( P B. ) at p. 686 ( also 

translated ) 

* B, 103 ( text 
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GftutBtnA (28 97 ) 8&y8 0 yim ihd son of a sndra wocoan'^bom to a qsii 
' who hfts no other c hil d gets if obedient provision for his moinfensnoe 
Vrtt\m<Uam meiuia source of llTcUhood The same author (GauUiDa 
Dlu S 28*48) says bom bom m the reTerse order (1 e. bom of e womiiiti 
of higher caste from a roan of lower oastee) are treated like the son begotten 
on a fi Idra woidaq ( by a zsamber of the three higher outee ) PraitlomS^ 
are persons bom of women who are of Ughor castee as compared with the 
caste of the begetter 

TBjEaTalkya* (n 133-134) etatea a special rule as regards one whoJs 
hiogotten by a sttdra on a woman (of the same caste) not married to him 


1, These veziee of 71P have bsoD (be tnbjeet of naismTaj drolxlont Is sU the 
Isdlaz} Hlfb OonrU. InPoAtv Qcmnd 1 Bora 07 thceo Tone* ue tiuilstcd ( at p. 101 ) 
and It 1* Bald that the dUl|mtra li onUtlod to hall tho ib&re of a legttlmato Hre that U tbero 
b« » legltuoaiUi Bozt or Icetthnato daogbUa ot eon of teeb tbe dSilpidra tabes tho 

vrbole caMto and tbst U tbete be a lecittiute dsiigbtOT or taeb d&o^btai’fl ton tho lllo* 
glUmfcteson voald Uke cralr bAlitbe •haieofab^UmsUiiQ&udtQcihdscchtaFordatiEbtst's 
soA would thoreildiie. Yfii. does not meotlon tho widow eud tho oouH thought in 1 Bom 
07 that the was exeladed (being only entitled to msintessoee} wbon in compertiUon with tho 
diiipnfxa along with the Icgitlcuto daughter or h«T aan. In Sodm r Bcita 4 Bom. St 
( F B. } it wu de«id(d that a legitujute son and an lUcgiUnutfi ns oJ a s Ua eonld lonn 
% copareeMiy and that U the IcgltimaU son died, then the QlogiUmate son voold laeoeed 
to ti« whole o< the oaperoenety prope rt y eren though the widow and dangbUrt d tho 
■ Qdta lather were living In haja JoQtudro Dhujaiv t hUpontiatl L. R. 17 I A, p, 118 
tho deeUlon in I Bom. ?7 that tho IcgiUmato son and lUctjUmate son of a a ddn can 
lorm a ooparoencry and that tbo Utter would by turTivOTthlp tako the whole proiorty was 
approvod as to an impartlblo raj Vido also VeUa soppe v Vo/arejan 83 Bom L R 
ItWO {T 0.) Tbars nas an etnler dicitn In i Bonn at p M that U a s fldrs died Imviug 
only a widow dan^ter and diatpotra, tbs Utter would iho daughUi * and tho 

widow would bo entitled to maiDtenanee ooly aod that thU was ono of the arbUary 


atiangtrments which are not tmcomoioc Inffioda Low ( p. W 1 Bnl In 5Aes»;tW v ^7irKTra 
14 Bom. S89 and Awbeba v OortHd 33 Boto. SjT ot p. 2C5 this romark about tbo 
excacuk* of tbs widow ot as adm when an lllegllimsto son exlrts li doubled- In IffrualiSl 
Anni T 83Uad. ilfi It It sold that tbe lUetitlmato son of a sepvrated 

, Qdra would lacoccd as oo-beir with ibo Utters widow diughteror dvoRhUr's 
ion. In UB.bO 1 A.p.331 “tO Mad. 107 •• t5 Dotn. L. lU 677 ) 1* fbat 

wbeeeas Odra died leavlttg fall widow and an IllegHimate sera eaeli look CFce-ball of the 
esUto. Another Impwtsnl matter Is tbs raeanlngof the word dial Tbo Bomteiy drcUlons 
hsTfl bold that 01*1 U not to bo taken In tho strict literal teato ( a fmsle riavo ) but 
Bflin* a wesnsn kept as a coocobine, the couneotlon being oontlnuouj and tiwfol U 
must bo shown that tbo couwetlon betweentbss adw msn and ths weman wm not loeestootn 
or»lT.lUrcn. Id 0 Tj«t (t.1 tht lUfttHiasIc too might lDl>«It \-U. /Wi r Owl.d 

iDom. 71 Dt^no, Shdt T niiDi . DO" 07 (r a) .i luiiiiiD. . id.jd 

«Dom.aa OM (wl«D>a.»Dol* ■DKiW.om.D lna» • 1 BJt. *« bclj D«Ho U 

• irartMira aphUt dlDliiMlllDjrrtDthoDjl.U«iiu!»oaDl tt. «oiDin BDolta .1 IB. 

imMrflOT). T10» *7 71*^ '’ll (T a) be J-Wb ranlD.lbo c( ai« qimltei 
mrtlmlirtr .1 ra IM-loa In IB .1 au. it. ion ct • ■"cnan *1™ »« .t on. Um. . 

1 ddJ bUffDrt lU tTDbubn ri • •nl^TD.nUr l«.m. • 
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IliliEGITIMATE SON OF S^UDEA 


*Even a scm begobfcen by a s^dia on a dasi ( a concubine ) may par- 
take of a share afc fehe choice ( of his fafchei ) Bufe, when the fathei is 
'' dead, bhe brothers should make him the recipient of a half share 

Ka/maah means * bhe desire (or choice) of the father ’ On account of 
bhe word %'ud. ena ( by -a s'^ldra ) it follows that one who is begotten on a 
dasi by ( a member of ) fehe regenerate classes is not entitled bo a share even 
at bhe father’s choice, nor to a half share aftei the father's death noi to the 
whole in bhe absence of (legitimate) son and bhe hke This is according to fehe 
Madanarabna and others. 

i 

I Gautama ( Dh S 28- 27 ) states a special rule about a son bom after 
a partition has taken place ‘ the son born after paifeition takes only his fafehei’s 

M ‘ — ~ ’ 

cpnoubme m tho exclusive keeping of a s'udra was held entitled to get his proper share 
in ]Oint family property It was observed in that case at p 151 that the limitation as to 
the woman being in the exclusive and continuous keeping of the man was not to be found 
in the texts but was imposed by the courts, just as the further restriction that the connec- 
tion must not have been incestuous or adulterous was imposed on general grounds of 
morality The latest case IS rwTcaj V DinTxai 33 Bom L E 289, where it was held that even 
though the concubine be a widow or even if the connection in its inception be adulterous it 
did not matter, provided the illegitimate son was born at a time when the connection 
had ceased to be adulterous It is not necessary in order to entitle a dasiputra to inherit to 
a s'udra that a marriage could have taken place between the putative father and the mother 
according to the custom of the mother’s caste { vide 9 Mad 136 F B, ) The illegitimate son, 
of a Hindu by a Mahomedan mistress was not held entitled to suoceod to the property of the 
deceased ( vide Sitaram v Oanpat 25'Bom L B 429 following 27 Mad 18 In Calcutta 
the earlier oases ( 1 Oal 1, 19 Oil 91, 23 Oal 194 ) held that dasi meant a female slave and as 
slavery was abolished in Bntish India there could be no dasiputra properly so called' and 
that that word cannot mean the sou of a kept woman or a contmuous concubine. But a 
Pull Bench decision in Eajamiiath Das v Nitaz Chandra 48 Cal 643 ( F B ) holds that the 
Bombay view of the meaning of dasiputra is the correct one and has overruled the earlier Cal- 
cutta cases It has been held that a dasiputra does not succeed collaterally in his putative 
father’s family { vide 25 Mad 429, 44 Bom 185 ) nor do the descendants of the father succeed 
collaterally to the dasiputra (46 Bom 424). In Bhzhija v Vedu 32 Bom 562 it was hold that 
dasiputni does dot include the illogitiinate daughter of a s'udra { vide also 50 Mad 340 at 
pp 345 and 350 ) There is divergence of opinion as to what is meant by ‘ recipient of half a 
shaie ’ In Chcllammal v Banganathan 34 Mad 277 it was hold that the half share is half 
of what the legitimate son actually takes and that where there were 4 illegitimate sons and 
3 legitimate sons, each of the former took and each of the later ^^ths In Gangabaz v. 

Bandit 40 Bom 369 it was held following 34 Mad 277 that where a s'udra died leaving a legi- 
timate daughter and an illegitimate son, the former took 2 and the latter 1 of the whole 

estate But in FaninZaniwial v T^suanathasrcami 50 I A p 32 ( = 46 Mad 167 = 25 Bom 
L E 577 ) the Privy Council held that the Bombay view m 40 Bom 369 was not based on 
texts and commentaries, but on case law and that if a s'udra died leaving a widow and an 
illegitimate son each would take a half of the estate, as the illegitimate son is to take half of 
what ho ^^hould have taken if he were a legitimate- son. Vide 48 Mad, 3 at p 226 for the 
same proposition. 

» P 104 ( text ), 
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( Bhate ) Bihftaiatl' ( jip 371-373 vt 19-40 ) «lso sayB ■ — 

Wbatever n fitherr who has eoporalod from hUson* UoueU •oquirts. all 
that bdonaa to the boh horn alter partition thoao bom before ( partition ) 
are deelaroa to have no ngbt ( to It ) As with wealth so with regard to 
debts gifts pledgee and aalee they (i e father and lepirated son) are Inde- 
pendent of each other oxoepting impurity ( on death eta ) and the offering 
ot libitlonfl of water ( to the dead ) 

But it* there be only debt* ( and no nroperty left by the separated 
feihar ) ha ( i. e the ton bora after partition ) should not at all poy ( fifs 
father s ) debts nnleB* he oecures a Bhara (of property) from those (his brothers) 
who Mporatod before ( hf« birth ) dnce ft wilt be stated (later on) one 
■who reoM-?ea rxitiha ( ancestral wealth ) ehonld be mode to pay the debt 
( TKJ IT dl ) It (the father) be reunited ( afkor partition ) with some one 
( out of the sons oeparatod from him ) then ( the son bom alter portltlon ) 
dindofl ( his father 8 ireolth ) with him ( the son ro-nmted ) since Mann 
( 9 S16 ) Bays ' 

The Son bora alter partition Is entitled only to the property of hia 
father or he ehonld divide it with those who might have become rc»nmted 
with hicn ( the father ) 

^TijSsvalkya ( 11 123 ) mate* special ptorlsjon for the cmo where the 
mother a steptnother or a brothers wife was pregnant ot tho time of parti 
tioo after the fathers death bat the fact was not evident (nt tho tfmo of 
'partition ) nnd a son iva* bom olterwnrds 

Utar^ tho sons have separated if a son bo bom (to the deceased father) 
from & 'Wife of tho same ebss he h ontillcd to a ( fresh ) partition ( with 
the tdready soporotod sons ). 

^nd the pArtltlon is to bo no rondo by all tho brotlior* and the rest 
contributing a little out ol thoir respootivo shnrts timt tlio tharo ( of Hie after 
bom son ) will bo oqnal to tliat of cnoh of them \ isnu ( Dh 9 17 3 ) roys 

1 Tbo flnt Tcm olBibupatl U qnatM In Nairatfin^lS t Mdytraa Siit^k 4 Alt. 
4i7atp.4U 

SL MsndUl • tnntUUoo ( p. 47 ) Ibo prortoaily rTArstM wm Is not »t *ll boaoj 
!o jay debit Trllhont TwetTfme* abare of flifli<Tlt*c59 Itoatlhrlj ■rrooff. 

J, Tilt f g ' it e It quoted iB 4 AIL 43“ at y. 430 

4 Tbs SfsytlLto tprllet tiU nmo to* ei«o ahnro tho f»lber httlriR died tod (b* 
motiiOT t or tfep-motber « pmnuDcy bebm not knwn iHo *9t7i irpaTale and then * ton Vt 
bom. Tba int- h • rortVIIon duilna fathfr i UleUmo^bea Iho motlK-r t 

ptegostiey irsi i»ot Ido^ti »Dd liwn tb* fttl r died a& 1 » pH'l ow«3t ton wot 
boro Tho Ma>DVba follcrtrt the BwrllrtBdrill *rd tbo MtlJ muUait, If tb »«i 
wtw IrtTO from * wife of ttvilber rh**, h wonld tile U 
left br ibc Ulb« In » O i<al eon lUm. CW »t p C13 » It «ld tb 

T«o«teMtofVIsiu»nd Yi;nflraHy»*bffbdIrcctieisnt<dIro<Ve«to tbtrr to on 

aftef^rn ton orTly ^ f tartUf Urn 

expUta I by eomminUtott »» »ppllcabl« only to Ibe «»» of ban-Jai torn 
r 105 ( t«V ) 
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ll, p. 48 1. 11-p 40 1.1 J 

‘ those who sopainfced fioin tlieir fafchei should give a share to the son boin 
after paibrtion And thrs rule of Visnu must bo understood to be applr- 
cable to the shares after taking into consideration the outgoings ( thp expen- 
ditrire ) and incomings ( the accretions or profits^ ) In case of existence of 
these ( expenditure and accretions ) the same author ^ YS] II. 122 ) says — 

The allotment of a share to him ( to the after-born son ) should bo 
made out of ( the estate ) existing as correctly found after alljOWing for in- 
come ( accretions ) and expenditure 

Drs ynit ( from the visible wealth )meanB‘ out of the property that exists ’ 

Yasistha ( Dh S 17. 40~41 ) speaks of a special matter at the time of 
partition among hiothcrs ‘ Now (begins) the partition of heritage among the 
brothers ( They should wait ) until those women ( patently pregnant wives 
of tlieir brothers ) who have no issue are delivered of sons ’. The Words 
‘ waiting should bo observed ’ are to be understood ( after the sStra of 
Yasistha ) 

Brhaspati ( p 373 v 21 ) lays down a special rule about partition after 
the father’s death 

If there be younger biothei-s whose purificatory ceremonies have not 
(all) been performed, then purificatory ceremonies must be performed by 
the elder brother himself out of the common paternal wealth 

The form yavlyasah} ( younger ) wherein num ( i. e m after the 
penultimate vowel ) and the long a are absent is irregular after the manner 
of Yedic usage The mention of the word hhrdt'i m ( Brhaspati’s text ) is 
illustrative and includes sisters And the same author^ says 

#And those daughters ( of the deceased father ) whose ( marriage ) cere- 
monies heve not been ( already ) performed should have their ( marriage ) 


1 That IS, proper expenditure made from their shares by each of the brothers is to 
be deducted The translation of Mandlik ( p 48 ) ' this has reference to shares neither 
increased nor diminished by prodt or loss’ is wrong, particularly as he reads 'rcTtascKasaJnte^u' 
and not — ‘ rahitesu ’ Visnu made no reference to the deduction of expenditure 
and the addition of profits Therefore the Mayukha had to say ‘ this rule must bo under- 
stood ’ Ac while Yaj is explicit about them and so the Mayukha says ‘ tatsatve tu &o ’ 
In Cliengama v Mumsami 20 Mad 75 at p 77 YSj II 122 is quoted and it was 
held that, where the father divided joint family property among his sons and left no share 
for himself and a son was subsequently born to him, that son could sue for partition of 
his share in the property divided together with its accretions 

2 The regular form is yaviyamsah according to Panini VI 4 19 and VII. 1 70- 
Generally sixteen sarhsKaias" are enumerated Accordmg to Y5j I 13 they were 
mtended for purification For males uyanayana and marriage and for females marriage 
ere the most important 

3 But Apararka, Vir and others attribute this vevse to VySsa, 

• P. 106. { text ) 
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ocremonieo porformod by their i^dw brothers aocording to the proeoribed 
ritee (rat of the pntenwl wealth iteelf 

Tsi&valkya ( 2. 124 ) states a upooiel role as regards the »amab4r<w' 
( marrlagoB ) of rietera — ■ J 

( The brothers ) whoso prtrihoalory (ratamonfea have not bseo performed 
ehould have their oormxmfea performed by thoee brothors whoso 
osremomeo have boon already porfonnod end the (rtsters also ( shonld have 
their mamagw performed ) by aUatting to them a fourth 8h»re ont of the 
Bbiwe of the brothera. 

The Bcnae ia thafe BiBkera ehoold have their marriages performed by 
glvijig to each of them a fourth part of suoh share as would belong to a 
•on pf the daes to which the sister belongs, 

1 Wbak oenmoiTlea an obligakarj and Indadsd Id the word Bubikfira U a matter 
on wUch there was a ibarp dlflereneB of fjplnlon betwscj Bombaj- and Uadraa. In Ooclfld 
roaufK T Dream Shatla 97 iltd. 906 U waa held that the abeolntolr ncoeaaarj coromonlea Id 
the cue ol males end with ttpanayaxo, that maiTlflaa la net an abeolntelr Deceanrj core* 
mooy In the o*ae of male* and that a tale of Jolot p ropcit r lor laltSn^ mosT fm the marriage 
of a male oopatocnet waa not a lecaJ neoearitr Bot thU waa dlaaonted from In Stradreiol 
▼ SMvMrayan 82 Bosn p 81 wbera It waa hald alto quoting ( at ps 80 ) the rorio of fir U 
there be yoanger brathan &o. that the void mrttaiira ardlaaiily Inelodes manlaga. 

Sattri f yerreoAarfs 8t Mad, 493 followed 89 Bom, 61 and 0 OopeUrUXAsn 
T B. V^ttXalaMarfitc 87 lltd, 9T1 ( P B. ) orerroled 97 Mad. 900. In /airo»a t ITari 81 
Bern M (where a cult waa bnught by a Hlndn agalnat hia fatbor ai>d broUvr for partition) It 
was hald that tho hrotbun an endUed to baro set apart from tbo family propat tj a ram rafh 
edent to defray tho axponan of thcdi proapeotlTa thread betrothal and marrlaso expensoa caV* 
eolated ooeardlng to the extent of the family proporty bnl that brotberi obOdniQ aro riot so 
entitled- Vide also CTirittraao T I^lra.ee«y<ida 88 Mad, MO, Oopofam t r4aJlalaroj)t<mUa 
40 Mad, 639 ( where U was bald that proriatoa aboold bo made for the marrlag orponaca of 
unmarried membeti at a parilUoa but only for thoao who ore d the same d e g m of TriaUon* 
ahlp aa thoao wlw hare boon marriod at the family exponso) Dot in Narn^n daaori t 
Bamltnffa SO Mad. B'T It wu held that an ODmarrkd ooxwreoocr ii not ontiUcd to haro an 
antlclptiory prorlilop for the ex penaea o< bW faturo marriafle at a pattltlcpu and when the 
ttmo cose went to tho Priry Oonccll (In 48 MaJ 493 P C **40 I A KM) tho tame principle 
waa affirmed, 6 Ijaboro STS follows 40 Mad. 463 and 63 Mad, Bt dlitinguiaty^ It In 93 
Bom Ia.B 1419 It waa bold that the cBrllcrBomboy caw* (roch ai 3l Dora 61) moit bo 
T^ard'd as orcrtnlcd by 45 Mad. 493 (PC.) and In 00 Horn, L, IL i0 the court b Id itarlf 
tcund toholdonaccoont of tho P C. deeukra tint at a pamtion it is not pcrmiulbleto prorldo 
Jor the tnanlaflo exponto* of UDmarrlod mombera. It la aobmitlcd with tbo protest rcepcct 
that tb* attention of their IjorJahlpe of (be Prlrr Council w«» rot iHTltoJ to the erpri**e 
toxtaot Bfhafpatl and Ti), (II 191 ) cited In tbe MayQkha and that at eorae fatnm day 
tbdr Lotdihlpa would rccoosider the whole law U the raalUf come* More th*m aole 
Them la no doubt as rc^ird* tho liability of the brutbera to proYld for fbe nurri etprnwi 
U their anmanled ilatcra when they como to a partUloo Chedafarod i Safbayya t CK/riala 
rtfAi AnanJa Jlanap^ M Mad 81 ( » 5 MI J 610 P 1»> ) wlvta U was 1 Id that In a 
portjtkin between a Hlndn father and bis aoaa, Ibe eons are Halle for the futn« tnarrl age et 

penac* of Ibdt unmarried slsler* In rrorortlOD to Ih. it tharc* cl the nof-riy dlTlded. In 

fikmJntl T Lan Jelan 45 Ail 937 at r 933 the quarter share forlheriiter II tx 

ylalned ai meanlus aa much aawlUraflw lot her marrtaso 
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l' r Tajnayalkya ( II 128— J 32-) sets oufe a sch-eme of sons, principal and 
.secondaiy, as ifc is of use in settling the taking of the heritage i 

The aurasa is one who is begotten on the lawfully wedded wife * eqdal 
to him is the putrtkapuira^ , the ksetiaja ( the son of the wife ) is one 
who is begotten on a iiersons wne by au agnatic kinsman ~oi by a non- 
agnate, that IS dedal ed a gudhaja ( secietly boin ) son. who ys 
sacietly born in one’s house, Jcdmna is one bom of a maiden and is 
consideied the son of the maternal grandfathei , paunaThhava ( son of 
a pun xi’lihu ) is said to be one who is begotten on ( a mamed woman ) 
whethei the maniage had' been consummated oi not , that is dattdka ( a 
■ son adopted ) whom his mothei oi fathei gives ( away in adop" 
tion ) a krlta (bought) is one who is sold by them (i e, by the paients)^ 
a hiiTxma is one who is made ( a son ) by the man himself, the 
svayam.daita is one who gives himself away ( m adoption ) , a saho- 
dhaja ) is one who was in the womb ( when his mother was mamed ) > 
he IS an apaviddha son who, having been abandoned ( by his paients ), 
IS received ( in adoption by anotbei )-^ 

The aurasd son begotten on a lawfully wedded wife of the same caste 
( as the husband’s ) is the principal ( or primary ) son The putrikdputra 
IS of two kinds, the flist of which Vasistha ( 17 17 ) desciibes 

I shall give to you ( in marriage ) this maiden decked with ornaments 
who has no biother, the son who may be bom pf hei will bo my son 


1. We saw above ( p 96J that if a brahmana has wives of different castes, the sons 
of the wife of the brahmana caste are entitled to four Shares, those of the ivife of "the ksatriya 
caste to three and so on This rule says that f Jie daughter of a brahmana from a brahmani 
wife would bo entitled to one-fourth of what her brother born of a brahmani wife would get 
on a partition, the daughter of a brahmana from a ksatriyA wifew'ould be entitled to one 
fourth of what her brother born of a Ji^ahiya wife woiTld get Another matter of con- 
troversy IS as to the exact meaniag of ‘a fourth share ’ The Mit relying on Manu 9 118 
apd ySj n 121 remarks that a fourth share as above described was to be given to the 
unmarried sister The same was the mow of Asahaya arjd Medhatithi But Bharucl, 
the Dayabhaga, the Smrticaudrika, VivadratnSkara, Halayudha and otliers held that 
the Bister was only entitled to a provision for marriage and not to an osact one fourth Yido 
notes to V M pp 157-158 It has been hold^ that the custom of appointing a daughter is 
now obsolete Yidc L E 2 I A 1G3, 31 Mad, 810, 1 Patna Jj J 681 

r 

, 2 It IS to be noted that in the verso following these yaj lays down that each of the 

succeeding sons out of those enumerated took in the absence of the preceding one and that 
this rule applied only vhen all these wore ascertained to be of the same class ( vama j 
as their xoputed father Pulrihaimlra means either the son of the appointed daughter 
or, the appointed daughter herself as a sen Vide notes to V M, p 159 as to ludrxha. 
The ksetraja was- duo to the practice of myoga Vide Gautama Dh S. 18 4-8 and 

iManu. 9, 59 — CO for ntyoya Modem Hindu Ian locogmses onlj two Amds of sons 
,Qut of the above, viz, aurasa and dattala , ( except in Mithila,. where the hrinma a}^ 
i3 recognised ). 
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The s«ne mthor ( Yasl.lha Dh 8 17 16 ) tpttks of the Iwl ( BCcccd ) 
vanety the putakB ( apfolatcd danjhter ) htietU is Ihe Ibiid ion ( the 
I other two being awaia and ifftraja ) In this ( latter ) case the 

lather e obseqniee and the hhe aro to ho pcrfoimed by the daughter horeelf 
Kftiraja a one who le hegotten at the order ( appointment ) of the elders 
on the mie of a Boulefia brother and the like by a sagotra ( one belonging to 
the tame gofra agnate ) snoh oa a hueband b brother and the llLoa P<iwn 
or6Aa«a is one -who Is begotten on afcpafd ( i e a 'woman who had no 
saxnal Interoouna mth the first hosband ) ox on a ijatJ (lea woman 
who had aemal interoonrso with tha first husband ) by a second husband 
The teoondary sons other than the dottoho ore prohibited in the Kali age, 
since among the matters prohibited in it ( in Eabynga ) wo retd ‘ the 
accopbonce as aons of those that or© other than the daiiahi and tho 
aurosa 


Ndw ( bejnu ) tLe topic of tfic DalUka ( adopted son X 

Now the procedore as to the doitafca Mann (9 163 ) say* ^ 

He is to be known aa the son giv«n» whom tho father or tho mother 
affeotianately gives ( to another ) as his son in ( tunes of ) distress eoi> 
firming ( the gift ) 'with water tho boy being ol the same ( varija with tho 
person adopting ) 

Modnna eoye that from the ns© of tho word ^ (or) it follows that in 
the absence of the mother tho father alone may give, m the ahsonce of (ho 
father (he mother alono (may gire) bat when both (parents) exist both shoaid 
give [Prom^tho mention of dpod (distress) it follows that (a son) slwuld not I>o 


1. Tbo whole ol the Ixtton on adoptVm U bdofly TtrrUrwed la il Boai 9G^ PP» 
S7i-S77 The thecry <rf aijoplfcjo iarolrof ’U»j iwJoeJpJe d » eompleto rsrtnntt d tbo 
child adopted (roo tho tanollj In which bo b tom both In rr#p«t cf tho intMnsI sad 
mflUmial llns and bU cotnpleto snUUhitbo Jnlo tbs adopts ■ UaUj Tct Wltt-TT J la 
G CoL 4S0 I F B. ) which sUUmort d the law was In t* R -18 I ol ^ C3. 

as Bets B. R P SIT and « lUi •t T- 3‘9 tho Mher to -MJ* 

SV«H., T SlontoMl 45 Dorn MT l.I«. K WJ l!«l • lIWc • »>» 

Imlher rtlM bJl'i mele ) 1» perform Uw •c<o»l tf'liW- Jfe'l" lliUronrf 
£^re« ffl ^ L. H. 481 (Fa) U -a. Ml I.Uo,lot 31 Ilom M .„4 

101 (tot .Km»rrioanioJa*Wo« »nMl tire In .Jorlloa • ion hr Ur 
InSrST WrS-rflrTarf be .clrml ,hln« tnl'-B V14, r 

ct-^1 a- a E 815 ( wurelt -« beW Uin, .0, 1^ ..^Wnl .ml 

l^ iToo «1»1 tirfM mrf l.llne*rf . JeM ™ r.uej Ibm rm M 
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given ftvray (m adoplion) ^^hon Lheio is no dish css’. Yijnuncs'vaia holds tliafc 
this piohibihon ( MX. a son should not. ho given vhen there is no distress ) 
affects onlj the gl^cr* ( and not the iccenci oi the act of adoption ) and 
is J>if>rmdrfha ( i o. concoincd only with the agent oi his motives ) and 
not hraivariha ( i o not conccincd with the ichgious act which has an 
unseen lesult ) But this is not proper, since this prohibition ( that a son 
should not bo given in adoption when there is no dish ess ) is underetood 
to he Kraivartha^, as it has an unseen result if we considoi the syntactical 
connection ( of it with the whole'* act ) E^en if it ho conceded that a soon 
result somehow follows ( from this piohibition ), it is necessaiy to postulate 
some unseen result for the posituo rcstiictivo injunction^ ( niyama \m a 


1. Some writers like Bfvlnmkh'vl tn. and KRtjSjana quoted dn D. M. take the word 
-Spad to mom * distrcEO o( the natunl fathor such ns famino ’ , wlnlo otbors hko Kullukn* 
bhatja take (ijmd to mom simply ‘ distress due to the absence of a son on the part of 
a Eonloss man ’ Vldo notes to V M p. ICl 

2 * Affects only the finer ’—Vide 2l Bom 8G7 ( F. B ) at p. 374 whore this 

passngo is quoted and explained. 

8 The text of the Majukha hero is cxtrcmclj abstruse and it would add to 
the bulk of the notes to point out that Mnndlik and other translators and expositors aro 
wrong Therefore that task has not boon attempted, Only those who have made a deep 
study of Iho Mlmsnsa can follow the discussion hero. l^uru'<Ui Ihii and Kialvaitha 
ate technical MimausS terms and aro dealt with in the 4th chapter of Jainiiui s sutrasi 
Some things aro prescribed in the Vedic and other texts for doing which the solo motno 
is the desirable result, while there aro other actions which do not directly bring about what 
is desired by tho agent hut aro performed for helping forward some other action or thing 
which brings about something desired bj tho agent Tho former aro imrWfartJia, the latter 
XroftiaW/ja- For example, which is prescribed as bunging about heaven, and heaven 
itself aro piirn'iurtha, while the imxijajas which form part of tho proceduie of |tbo 
>darB'aparuamaBa sacrifice arc kratvat tha All substances useful in sacrifices and their 
purifications aro Iratvartha, If a thing that is haivaitha is not done or badly done, 
there IS a defect in tho kralii itself ( tho roligious rite ), but if a thing is simply piiru^Ur- 
Hia and it is not done or badly dono there is no defect in tho religious act itsolf, but, tho 
blame attaches to the agent alone. This reasoning was applied by tho Mit , to tho 
( implied ) prohibition of not giving a son in tho absonco of distress, the result being that 
tho act of adoption itself was valid, only tho givor incurred blame Vide notes to V M, 
pp. 161--1G2. 

4. -Tho adoption of a son is made for spiritual purposes ( i.o it has an unseen result 
just as heaven, tho reward of performing jyotistoma, is an unseen result ). Whatever 
is enjoined or prohibited in connection with this object is subsidiary (anga) to it and forms 
one connected whole with it. What is an anga to a rebgious act ( Jxratu ) is hratvartt^a 
( according to the MimausS ) and hence tha prohibition is really kraivartha Vukya is one 
of the BIX moans of correctly interprotmg Vedic texts, 

6* A son could be given in adoption in distress as well as when there is no disttefes, 

* Mahu ( 9 168 ) rostnots the giving to a time of distress This must have some spmtual 

or unseen result, as m the Vedio restriction of unhuskiug the grains of rice by mortar and 
pestle, Niyama is a teohmeal Mlmansa term. Vide notes to Vi M. p 168, 
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BOH iliould bo giToa m tdoptioE* in dietraea ) and thereforo if thi* restnotivo 
tnle bo viol&tod then one cannot Bootirt the tuueen roenlt ■which is the nTginfl 
inotiTC ( pra^aixi ) of the pextioulai act { viz adoption here ) * Soma 
howevar bold that the ivord dpod ( distress » in Mann s text ) does not 
•erro the pnrpoie of Implying a prohibition ( of giving a eon in adoption ) 
vrhen there is no distress but that vrord only conveys tbia thut distnM Otpad) 
la an oocaelcHi ( on which a son may be given in adoption ) sinoe the word 
6pad cannot be oonstmed os meant to exclude (only) the gmng of a son in 
the abaenoe of distress ( J e there la no pansamikyd ) u such a oont 
•kmction would be liable to the Omita of giving up the plain meaning and 
the like* Nor con it be orged ( as an objection ) that if dpad wore only 
to be understood as the occasion* (of giving in adoption) there would foiled 
the undesirable concloflion that sin would bo incurred by not giving a eon 
( In adoption when another te ) m dlbtress for this passage ( of Manu ) 


1 Bo {»t lSiUkap(bA «bowK thii Uw 3IIU U not rl^i lo adU&g tbo ImpUsd ptoblMtlon 
( of airlus Vben UiAra U no diitTW ) purHTartJut imd th*4 U U to be airleUf 

foUcrwvd it mart be rogerCed u to that aeUott oppoeed to li would, matai the 

OdopUan Itseli Inralld. Then be paU fonnird the riem cd wme that tbero It ndltbet 
nifCMA not part<sihUi|6 In Uann • rem bat tbat Terse ii only ponnlaire and pnU lorlh 
the oceaslon when a son may bo fiToa. Ho docs not retoto tbU slow and li look! probaUe 
tWA be appRTTed <3l it. 

a. For tte Urmr Wvcfac and AirtMi*A*f8 Tide Dotes to V JLi>p.l0M00 ndAipnts 
aod rimpla lay* derwn what Is unknown from any otbet ordinary sooico ol knowledfo, mob 
as the tort one who desires bearen thoold perlonn jyoU«loma A friyema restriota tbs 
pertomanoo a< a nUfioae aot to one oat of two oc mote alUmattrcs and proUUta the ml 
a. g. tbs text one iboutd socrlfioe on an even plot oi land li a niyawo aa It testriots peT(i»« 
mahoe to ertn ground and problWU pedotmaom elsowhrte. A partioAJUkjfa is a ponnUdrs 
Tal^ it aUowB the doing ot a thlof. tboogh It doer not rally onioln It and problUU tbo 
doing oi things olbot than tboee allownd e.g.tbetext tbo fleih cd the fire flTomallcd anl 
may be eaten U a poruaAlAipO rinco It does not eojotn Ibc’cntlng of fkth, it only per 
BilU the fleth of fixe animals and ImpUedly pwhlHts the eatlogcf tbo flesh of other animaU. 
A porisoAikhfS is always liable to three fanlU. It has to gtro np the plain wmso ( In the 
abate tbo words read like an InfniKUoQ that Iho floh of fire animals most be eaten L o 
tboTS U •tUrtfcoffllffa j, wo hare to mppom that tbo text forWds the fl«h of other animals 
( whldi Unot expcctsod In so many words) and this Implied pwhtMUon Is afslnst what 
follows human ctarlnffL after flesh (Lo. there Is prfljita6adA«) Tbo tIow of some wrltcn 
Is that Manu ■ tetsa docs not contain a alfosw ( as In thal ease It would be a tin oot to gtrs 
a son In dlstrcn ) not do» It contain a pansodaifU which latter sbonld not as ftr as pot 
sIMe bo resorted to as It Is IlaWo to Ihnw bolts. That rerso U slmplr a deflnUloQ of 
dotlalo and ooiblns mote 

8. OcTlaia acUoeswero prescriW as always obileatory and certain olbm wets pts- 
scribed tot certain occasions ( aitaUln ) If both aaifO and ««lmlf/aa aettoni were not per- 
fcrnasd, rin srai iBcnrrtd. It Mann s rrm pul forword «r«ilon of ftrlng la 

adoption, then by Dot glring a son In adoption In ^ leenrrrd. ThU obfeo. 

Hoc Umlacdacalnsl the pToposWonoI acme that dpaJU onlya (ocesdon) It (« 

answered In the word! *tbisrM»a5 4.c.Lc.th* s rse cf Mann d rf^ftoiaand 

contains no command (a I dU ) 

P lf )8 ( text h 
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simply convoys the i elation botwoon an appellation ( eamjnH, boro daildka ) 
and tho object denoted by it and it does not lay down (as a vidhi^n jxisitivo 
rule or injunction ) tbc giving' ( of a son in adoption ) on tho -occasion of 
distress. 

As to wbat tho same writer ( VijnSncsSara ) says on tbo subject of 
marriage, V17 * in acting contrarv to tbo pvobibition against (marrying) a 
sickly girl and tbo like, one inns countei only to scon icsiilts, but tlio status 
of being a ( legally married ) wife, docs follow that diotuTTi also is lofuted 
by tins very reasoning ^ 

Sad'iB’am ( m Mami 9 1G9), accoiding to l\redliStitbi*, moans 
' equal in family and qualities ’ and not by casto and bonco even one of tbo 
Lsairiya class and tbo like may bo a d<iUnLa ( adopted ) sou of a biiU- 
bmana and tbo like According to Kulllikabbalta ^ eadiB'am moans 
' equal by caste ’ And tins ( viow of KullBka ) is jiroper, sinco YSjnavalkya, 
after beginning tbo cnunioration of nil tbo twelve sons in tbo words ‘ tho 
aurasa is one born of tbo Icgalli maihcd wifo* ( II 123 ), concludes with the 
words ' this rule bns boon promulgated by mo as logaids sons of tbo same 
caste ( as tho fatboi’s ) Tins will bo made clear by means of two texts of 
Snuuaka to bo cited latoi on VijniinosVaia also ( bolds ) tbo samo (view )• 

He ( YijuanosSara ) also says that tbo piobibition that tho eldest son’ 
must not bo given^ ( in adoption ) siiico tbo eldest son clone is tho foremost 


1. Yaj ( 1. 68 ) lays down that ono should marry a girl who Is not disoasod, who 
has a brother and whoso gotra and prnvara aro differonl ( from Ihoso of tho bndogroom ) 
The Jilt on this comments that o\cn if ono goes through tho coromony of marriage 
with a girl who Is hie sapmrfa or whoso ( father’s ) gotra and pravara aro tho same as 
tho bridegroom’s, thoro is no valid marringo and tho girl docs not bocomo his bharyU ( a 
wife ), but If ono wore to marry a sickly girl ( in spite of tho direction of Yaj ), a valid 
marriage takes placo and the girl is his lai\ful wifo, onij ho runs oountor to visible results 
( 1 'o^matnaga With a sickly girl ma) oauso worry and unhappiuoss aud tho children of the 
marnago may also suflor) This meaus that according to tho Jlit tho prohibition against 
marrying a sickly girl is piiru’^arlha and not Kratvai tha, Nllakantha sooms to hold 
that it is kratvartha 

- 2 MedhStithi composed a bhU'fya (commentary) on tho Mauusmrti, which is the oldest 

extant ono. Ho flourished about 900 'A D Vido ' History of Dharmas'Sstra ’ pp. 268-276 
8 Kullukabhatta wrote a oommentarj' on tho Manusmrti, which is-tho moat widely 
known of all commontanos of Jlanu Ho flourished about 1150-1260 A. D, Vide. 
‘-History of Dharmas'Sstra ‘ pp 869—868. 

4 Datiaka is ono of tho twelve sons and so YSj is thinking only of a sajutlya' 
dattaka.' This is tho reason why Nil. says that Zullnka is nght 

6. This passage of the Mayukha up to the word ‘ sarvam ’ below is referred to in 
% Bom. 221 at P 224 Vide also Tukaram v Babaji 1 Bom L. B 144 at p 162 
i^nd 7yas Cinmanlal v Vyasa Bajncliandra 24 Bom 867 ( P B. ) at p 876. It 
has now been hold that tho prohibition as to the adoption of the eldest son is only admonj* 
tory, Vide 7 Bom, 221 and 2 Oal, 866, 
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( OT tlifl prlmtjy ) agemk In tffee^nj IJ\6 purpose to bo serrod by ibc t3rtli''oFa 
•on ttA t&ld in (llAiiti 9 106) a man booomeo pufWn (one yfho got" a ton} 
tSe motnent the eldeet son Is bom to him aSeots only the giver ( -of thi 
son ) and not the aocaptor ( ol the son ) ^ ( NiL routes the viOTr of tha 
lUt ) This pk>hlbition ml^t Indeed have affeotod only the giver if 
this ( tert, Mann 9 106 ) did really prohibit the gilt of the eldest aon ( im 
adoption ) Bot ik oontalm no snoh (prohlhitlDO ) since there is no reason 
(to understand the text in that tense) and rinoe the word jmfrt&AttwH ooii. 


veylng as It doee that he becomes a piUnn i* simpdy meant to assort thaVi 
^ debt ( that a man owes to hie anoeetore ) » paid off ( by the birth of the 
first-born son ) On acoonnt of this ( interpretation ) the latter half (of 
Mann 9 106 ) he ( the father ) becomes free from the debt ol pitje ( aucot- 
tors ) and feherofora ha ( the eldest son ) i% entitled bo ( receive ) the SThtdo 
( vrealth ) from him ( the father ) it wdl eonstmed ( or ©onneoted with the 
first half ). Surtam ( m Mann 9 106 ) means the whole wealth 


Only a mala * can be a dattaifi ( adopted ) and not a glri heoanta 
the prononn ( he ) (Kwamng In the passage ha should be known as the 
son given ( Mann 9 168 ) that eonveya the relation between a term ( dat^ 
fKtna i e datiaha ) and the obleol denoted by It can refer only bo a male 
of the nme otste ( as that of the person adoptiog ) who ( male ) U oh> 
^eot of the action of giving away on the oocoslon of diitress the gift being 
made by the parents and affection and water being the aooormponimenti 
C gape ) Jttst at the word ( the pronoun ) hi one should porfonn the 
hiitlafion ( ttJKSwajfano ) caremoney on ft hAhmaniv ol ytjars* and one 
Ihonld teach him ( the Veda ) refen to one on whom the initiation ( upo- 


1 Tba view ol the MU dUeuM*d aWro foUov* ImmedUlslj kner Ui« words about 
dot gtrlni a aon wlieD ikno H no Epad. The words ar« aoEpojl nt doTa^ dltnraya^ 
prati^odhati, tathl eVah patio na doyah. UVhEnafci putra-*adbhlTrpt Ijo'lio aa di‘yaV 
Ttia Mlt doei not erpteHly ny that ib* ptohlblUon axalait Elvlnx th« oldest afleets tha 
iJlTar o<ily bctHih Irotn tha eootait boldi tliat 0*a IDt msaol that. Tha WUmhhaip Sow- 
orat arplaltn the int dldereatly Aaaawmabiani aader throa dabta^ooe of wbklr do* Id 
bla pUr» ( twfOihan ) ha pald^ofl hf begaUlsg a toe ( rlda TaU 8 VI 8. 10 8 AIE 
Br Vn 13 P Paylcf o9 Uh dabt o( tha aiuaatoTs asd tarlaf tha Uthat from p«( hall 
( Maao 9 ISS ) wew tho patpoaet aamd bj a aoa. 

a. IB OoapfllolT Jnant I Ii.B.18DotB ODO thaadoptloo ed a daoihter by akrthtnap* 
waa held JBralld aflat wfmln* to tha opcnlog yaiaeraph co adopUon ap to berth thewld 
flte (p. 101 abora) Aaotbar med qoetUon haa b«fl the adoption of daofhtrtv by MUlfn 
(dandof (Iria ) la i/o/Eifro r K$m * Bouu M6 WatJ h Id that Uw eoitom of 
adopUng daDfhterrt cannot ba taeofnlaed la tha esaao of eamai by the cooria af b« and 
toeh adoption eoctm ae ri|ht oo the 7hUwaa loUowtd In Thra ▼ Adaa 

14 Bom. 50 and JTiro httllln v BaJka Vt B«a Dftl Uia M»d«« tllKh Court 

ia ^fnltt r 11 Mad, SJ5 bald that «mti conli Tcoetmlifl tha cnilco U 

adoption of danshlert by wnftiiu aod tha coort dlttonted from 4 IWn. flIJ. Tih it4f 
followed la 15 Mad. 514 But Tlda ffon/ftf v /afo/al»A{ II Ifal JW 

r 100 I text ) 
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nayana ) rifco is performed, ■who is a bmhmana of eight years and a male.* 
This reasoning refutes the dictum of some that the word dattrimn end- 
ing in map ( i. e ma ) accoiding to the rule of ( Panini IV 4 20 ) " the 

afllt map is invarialily added in the sense of ‘ effected or brought aliout ’ to 
a fonnation ending in tri* " expresses also a giil given away to a biide- 
gioom ( in marriage ) or to nnothoi ( in adoption ), since ( in her case also ) 
there is no distinction as to the fact of being bi ought about by gift. 

SWnaka speaks of the mode of accepting a son C in adoption )• — 

I, SVmaka, will now expound the excellent ( mode of ) adoption. One 
having no son ( male issue ) ® or one whoso son (male issue) is dead, 
having observed a fast for the sake of ( adopting ) a son, having made 
gifts of a pair of wearing garments, a pan of oar-nngs, a tuiban and a ring 
to an SeSrya ( priest ), who is a thorough master of the Vedas, a devotee 
of Visnu and who is religiously disposed, and having brought a bundle of 
kusa grass and fuel-sticks of the pTildca ( Butoa Fiondosa ) tree, having 
summoned his relatives and kinsmen and having feasted them and 
specially brahmanas, having poiformed the whole of the details ( tantra ) 
of the rites commencing with anvddhdna ( placing of fuel-sticks on 
the consociated fire ) and such other rites as purification of the clarified 
butter ( by passing two blades of kus'a grass through it ) and having gone 
before the giver ( natural fatliei of the boy ), ho should cause a request 

1 For supporting hi B proposition that only a malo can bo adopted, Nilakantha oiteB 
aparallcl basod on a Vedic text Upanayanci ( initiation for Vedic study ) is performed' 
only in tho case of males, so adoption also should be oonfinod to malos. Vide 
Apastambagrhya IV 10 2 and 8udars'anaonrya'’s cominontary theroon for tho Vodio 
text ‘astavarsam’ Ac. Tho gonoral rule is that tho numbor and gondor of a vrord’ 
are not to be insisted upon as in tho woll-known oxamplo ‘ ho oloansos the cup ’, where 
though tho singular is used all cups nro to bo cleansed But in certain oases the gendot 
of a word is to bo insisted upon as laid down by Jaimini in IV I 17 Tho word guna 
( subsidiary matter ) is used in a technical sense Vide notes to V M pp 168—169. 

2 Tri IB affixed according to Panini { III 3 88 ) and has ma then added on, 
Tho word datirima according to PSnini moans ‘ brought about by gift ’, whiOh may 
a’pply to a malo as well as female Just as a 'son is dattrima beoauso his status {'as 
adopted son )'is brought about by tho action of giving, so a girl adopted by another o^ 
married by another may also be called dattrimS since her status as bndo or as adopted 
daughter is equally brought about by tho act of giving This is the reasoning of somtr 
Nil. says that this is refuted by the parallel example of upanayana, 

8 Tho 'Word putra stands for son, grandson and great-grandson In Hamhaiit 
V Bhimacharya I L R 12 Bom 105 It was held that an adoption by * childless 
Hindu is valid even though his wife be pregnant at the' time of adoption and even if 
she later gives biith to a son In Qoyal v Narayan 12 Bom 829 it was held that Oin 
unmarried man may adopt In Bharmappa v UjjangaitdaAQ Bom 465 ( = 23 Bom L B 
1'320 ), after referring at p 459 to the texts of Atri, Manu and S'aunaka and to Mandlik’s 
translation of apntra ( at p 460 ) it was held that a man having a grandson disqualified 
from inhontanoo owing to congenital and incurable dumbness cannot adopt' a ion and that 
there is nothing in the Vyavaharmayukha to lead support to tho view that ho oan adopt. 
Vide Nagammal v Sankarappa 64 Mad 676, 685 which dissents from 46 Bom, 466, 
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' to bo ma-do to him giro mo your eom The e^Tor being capoblo oI 
mikmg a gift ( ohould giro hia acm ) with ( after rooitbg ) the Eto ( jl 
rtmaa ^ yo jaiffena ( Bgroda X 62 1-5 ) and ( the adopter ) 
having taken ( the boy ) with both hia banda after repeating the monlra 
devaaya trS ( VSj S 31 3 K K^h aba S I 3 t 4o ) having inandjbly 
( repeatod the verse ( rk ) ♦odeSd-adgllt &o * and imelt the top of 
the boy e head having decked with dothes and the like the boy who 
boars the appoaranoa ( or reaemblanoe ) of a oon ( of tbe receiver ■ body ), 
having brooght him In the middle of the bonse to the aooompanhnent 
of danmng ringing inatromental mosie and benedictory words , having 
oast into fire oooording to the etstra oderings of boiled rice '^th the 
jk yastvS hydS ( Eg V 4 10 ) with tho yk tnbhyam agre 
( Bg X 85 88 ) and ( offered ) five oblations of rice with each of the 
jJfi berinidng with somo dadat ( Rg X 85 41 ) and having per* 
formed the fttWTW to ( Agtu ) flvipfiifcT'f ^ he ( tho adoptive father ) 
shonld finish the rest ( of tho rites ) Among BrShma^aa the adoption 


1 Tba fink hall et tt oocnin la 8 atapatb* Ba 14 0. 4. 8- the whole ooenn la Uu 
insftTscThya X Ifi. 0> vhkh adds that the father liter rtturaifig fmn a >xcn«y acd haring 
■UMlt the tirp of Um eona EmX aboold maUer IL It ocean la tbe {nroVtafllXl) fil r s Vlii 
BAdffM ffiajh r BJtegwaa Singh IT All 9M at ^ 88C whew Edge a J pwten Bohln*! 
traniUtkni be iboald thea adom tha child wbkh (lum) naerablet a loa ol the wcelwr't 
body* to klaadlCki tramlatka (p 64) ^rlcg with elothn and the like adoned the boy 
twarins the nfiaeiioc of a an Tide p. 9T0 where Maadlik i traaalailon of B aaaaka a text 
■lootod In the TyaTatJramayttkha U elted. 

9 Uoma to Srlrfalrt lathe oae ottered to JW ( Agnl ) tailed Brlf^abyt at the 
tannlnatlon of a •aerlQclal act. It haaheCii hold that the dotfakono le not abeolsUly 
deotenty for tbe ralldity of aa adoption erea aowaa bTOiDepae U the adopted bay 
beloogi to tbe anne golra aa the adoptlre fetbet. Vida Dal Oangndhar TUok r 
£AHH{m Xf 43 X A* p. 145 at p 150 ( »■ S3 Bocou 4 tl ) Goniufaiyor t DoroMiii 11 
lIad,6(FB.) Shfoloian T Bkirpen 9 Patna L. J 481 OertadojTaaod t JUadobol 43 
Bom 614 ( t» 97 Bom. I*. R. 805 ) In Ihla Uat caae tho adoptWm oi a boy ol a dlOemt 
potra by a KaooJ BrShmapa • widow wlthoQt daltahoflia waa held laralJA Where (be 
actual glrlng and taking look place dorlng tba ll/etlma of tho adopUre father the 
(foffoAofaa where oeooewirr may In patfonn^d after hie death 67 hU widow or another pefeoo 
(rlderralaeoT SifWiodrti T UaX W8. J/omlarCfi fifftoroeianKno t dafarfifl fiarponaro 
pORQ 43 Mad, 003) In 5r4 Sri Chaadroem/a r 5rf JfeKamola 0 Mad *0 U waa held 
that anaoDg Kfatrlraa In tbe Madras Preddeoey aa adoption wjlbonl de/faVraa waa 
raltd bat la 'f Alror SrlU 18 Mad SU at p 910 U was bdd Ihsl 

{faffehowo would bo necc^iry for tbe ralldlly t4 aa adoption ajaeog Xomafu f or raU yai ), 
In IToAoihoya Shotkinaik x Sftrimad KrUhtv Samdan L.R,7IA^^J0tl» Priry 
Ooundl ob%JtTtd ( ^ a55-6C) Tbe mode of firing aod Uking a thUd In adoT4kA 
oontlnuM te fland on Ulndo law and Iflndo nuge and tl U p-Tfectly clear that amcog lh» 
twlCT'JwTti cUMli tbera «cld bo do neh adopttoo by deed Lu'cctm errtalu rrlifiooi 
el^c»onW^ tbe daflahoream in partleular aw in Uwlr ca«' rtToi lie. Thli war an 
ilUfr dirtew alnee the point ihnr* waa whether atnoog Qlnullicre cf«]d U a ralM 
adeplkoi by mere d»d without actual glrlos and lakittg, htlll Ulrg the dklem of 
the highf*lltlt«nal for loll It li entlUtd togml retpecu 

p UO ( text ) 
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of a son should be made from amongst the sfipinda^^ oi in the absence 
of them ( sapindas ), one -who is not a sapinda ( may be adopted ), 

but ( one ) should not adopt ( a son ) from elsewhere ( i e. from 

another caste ) Among hsatriyas, ( one ) fiom their own baste or one 
whose gotra is the same as that of the ( adopter’s ) pieceptor^ ( should 
be adopted )i among va'is'yas ( one ) from amongst those bom in the 
VaisVa caste and among sudTas ( one ) from among the sudra castes 

( should be adopted ) In the case of all the varnas ( the four castes ) 

from their respective castes only ( are adoptions to be made ) and not 

from a different ( caste ) And a daughter's son and a sister’s son are 

given in adoption to a s^fidia also One having an only son should 
nevei give in adoption his son* By one having several sons the giving 
in adoption may assiduously be resorted to A brahmana ( should 
adopt ) after bestowing on his priest a daksind ( gift or fee ) accord- 
ing to h;is ability, a king ( after bestowing ) even as much as half ( of the 

yearly revenue ) of his kingdom,^ a vaisVa three hundred coins, a 


1. The Mit on YSj I. 52 defines the meaning of sapinda in conncotiou with the 
topic of marriage and on YSj, I 63 sets out the limits of Sapinda relationship. The Mit* 
lays down the general proposition that wherever the word sapinda occurs, connection 
through particles of the same body directly or mediately has to be understood Sapinda rela- 
tionship plays the most prominent part in three topics, viz marriage, inhentance and succession 
nnd Siauca (Impurity on birth and death) For a translation of the Mit passage on sapinda 
vide Lallvhhai v Mankuvarbat 2 Bom 388 at p 423, Lallubhai v Cossibat 7 I. A 212 
at p. 232 = 5 Bom 110, 119 and Egsscibai v Jltmsray 30 Bom 481 (P 0 ) at p 443* 
The passage from ‘ Among brahmanas dc ’ to ' sister’s son are given in adoption 

to a s'udra also ’ is quoted in 17 All. 294 { P B ) at p 376 and in 9 Mad 44 at p 61 
( where it is said that the Dattaka-mimafisS and Dattakaoandrika add one half versa via 
brahmanSdi-traye nasti bhagineyah sutah kvacit’. 

2 According to the As'valayanas'rautasutra I 8 and the Mit ( on Yaj I 63 ) 
kjatriyas were supposed not to have special gotras of their own and it is laid down that 
their relations are regulated by the gotras of their purohita (family pnest) It is howevet 
noteworthy that As'valayana (S'r S VI 16 ) himself gives Manava, Alia and Paururavasa 
as the pravaras of ksatriyas For the meaning of gotra vide Apastamba Dh S II 6 11 
16 in S B E Vol II p 126 n and Kalgavda v Somappa 83 Bom 669, 682—683, 

3 In Tiikaram v Babajt 1 Bom L E 144 an adoption by a woman who was a Tilari 
( inferior Lmgayat ) of a boy who was a Kulvadi or Maliratta was hold to bo valid 

4 At one time courts hold that the adoption of an only son was entirely null 
and void, vide Lakshmappa v Bamava 12 Bom HOE 162, 376, Wavian v Krtshnajt 
14 Bom 249 ( F B ), Basawa v Ltngangavda 19 Bom 428 (where all texts and authorities 
are elaborately discussed ), but now all High Courts hold that such an adoption is valid 
Vide Sri Balusn Qiirultngaswamt v Sri Balusu Eamalakshniamma L E 26 I A 113 
( =22 Mad 398 ), Badha Mohun i Hardai Bibi 21 All 460 (PC), Vyas Chimanlal v, 
Yyas Baviachandra 24 Bom 367 F B at p 375 ( = 2 Bom L E 163 ) 

6 The D M explains ‘ half kingdom ’ to mean half of the yearly revenue of the 
kingdom and ‘ aaisvasia ’ ( all wealth ) to mean the whole ofi'a year’s mcome This seems 
reasonable. 

•P. Ill ( text ). 
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s'tdn 6 T 0 B the whole ( of hie yearly ) weeUh if ho be unohlo ( to pay 
BO mnch ) aooording to hie ablhby 

OMySvah^m ( the eppearenoo or reflection ) meone 

HtnllArk, BavhMn IhOgxntyfua (adenghter. „a . eleler, 

son ) Just as In Ihe peauge ha ( the saonfiwr or the adhfsirvu 


3 

Hum ttbWr Muiicml dltontdoa ol Pttrrm UimWd doctriwt. Pot deuiled expl«i*tloo U 

VariooftenTii,TMeDct«toVir.pp,l 8-m nrtlI»llrtTOp»Uimt«lfUntrtU»botrptle*i 
In«atifto*, wb* burfne* It U to loodly lepMt iht proifu (dlwebsiy formuU) luah u tott 
T»k»|t Ae. A ftafl liglTanto* ttcrifloKwlimi h«b InltUtrflor a weriflc*, ThliaffetUa 
wrfwlOni (poriflaatian) oi tb* ticrifloet Tba atafl U a thing that almfly eal*t» (iWlo) hot It 
•«rTflaafahiMpttrpo«aI*o(L«.UUa6Mcvupsoffi} Th* rtafl U giten to th« llaUrt 
•tafWJ by Uia eKttwiw ( or tb« ■Lortfioer acoordlng to iom* ) lot K«i.n.yg firmly ai saU 
in tha Mntaooa b« gim a fUfl to tba malMTampa mat U ol we lo hitiue or what 
tatohoaofamplUhrfliciJUd 6Wir»a In Um •entenoe ca» dMlnma d Imtcd ahotUd 
aflei a •aBtlfloa the teal meaning U ‘hy »crlfioe heawn ihould be j ^ 

htcwn U tha ob>et or goal ( WiOei^a ) tobo aeeomplUhed and la pat in IhoaooniatJr* paae 
( j»aprtia #cotga*bh^Tayet) So U may pUnrihly bo aigned that, Ihoogh the etafl li 
alreiAy eaUtingCbhQta) ItUol oao to the UaltiiTampa and la pot in the acmuaUre 
eaeeandtoUU the bUleju (the object to be aeeompUihaA the piioejpel Lhlof) Bat 
tUa If net cortact. VWe JaJmial IV 1 Z0~1T tor a dtacnaeicFn. There ta another tanleMe 
the MiitdranEpn bolding the ftafi npeaU the proi'oa L e. the Drro him m a 
eoppjrt when kitrdJy repeadog pnife*. The dattre eau ( In ato;WIporv?iayo rfani/aai 
•Ae.) ehoww that UMlatcntknU to regard the ilalttirarapa at Ibe priDelpal (pradhtna) 
lector In thleectttoaoeaQd not the ctaff Tbe firing d the ttaff effeeU a aaihiUra [a 
tiielttartrape and theietore that It the etdJupa ( Iho mtltet eniotnrf ) In tbU iwitewa. 
■Thl* rsaanolng U arteaded la tha worde of 8 aonala that a denghter'i acm and a elalhi • 
aoQ are gfren bo-a a Odea. Hare aln there U glWng ( (mao ) aa In tbo eentosc* be ^rai 
Um etaS Ao and the word • Bdia U put In the gonlUre eaie which baa the e»n^ Ot 
datlTB. Therefore e'Od a I* Uke IfaltrlTarepa the principal toelor ( pridbloa ) In thia 
•mtenoo and the hhlrye, Tba gilt of tba AaeghUt a ion end eiitcr a eon U the ridfupA 
( what laenjoiitod ) with relawnee to efldra. Iho Idea bjing daahltTabh\gitiByadtoeoa 
a adram hblrayet The Yadaa lay down tot all (IntJodlog a Odras ) the duty of iwylof 
oH the debt dae to the aoccaten by cneana of eoaa. So it folbwa aa a mallet of coorie 
that a aonlen « Gdn eboald adopt a eon. Thenton (ha wordi a dMighler^ eon Ac 
are not to be eonstmod aa preecribing adoption for I'Bdrar ( aa that ia already Vnown } 
bot they lay down a reatilctirc In|tieetlen ( a wi)r<iMa rldhl ) tot a a bdra that he la 
to adpot a danghtet e ot aiatn a eon U aNallaUe. B'Odn being the principal ( d«1(a J 
ita the bbXrya and the daatofra and bAOj/arpa arc the Irfa alnco they eorte the perpoee 
of the e 5dra by cnabUng him to pay oil a debt. Tor e rwa and a Cflo ride Jalnlal 
tin f C. Tbe Tldheya ( thing enjotned) U the gift of the two. It laa mtrIctUe mle 

and ita prorlnco ia cfanAifra and UtOymriiM and net tfifra It ii poaalble for a • Odra to 
adopt any eoe wbelbcrT daaJb/ra and UJglseya or not. Dot U Ihli ■ootrnre {a 
taken aa a nigamandti be moat flrat ebooto (hodanhitnof bhiglaeya, that la the (ext 
ttneana danhjtzabhlctneyan era a fidraeya Ktbl were not aeerpted then Um teat of 
B^aunafca would hare to be couatroed aa danhltra-Lhlgiiwyaa a (idraiya eta ( dangbUt ■ 

•on and airtei i eon ate to b« adopted by the a Qdra alooe ) TbU would nuba the 
wnleete a foriioAtAya ( allowing the adoption of tbe (we <o fid a< but f-nbiddinf 
It In Iho reeo cd totmbrta of (bo rrr«wialo clwoa } whlth la to U> r web J lo only U 
no oUttt cooalroction la poewM at It la lUHc (o tf tee f nlta (nplaloot aUr* p ICTa j) 

It la alwajt better to cocilme a pauge aa a nf>o«a (tan m a |crUiAtt|-x Ilewi 
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piiesfc ) hands over a staff to tho maitrdvarana \ nlthougli it is possible 
to regaid the staff as the bhavya ( tho pimcipal factor oi goal ) since it is 
an already existing thing and is of use in the futmo, yet the maitravamna 
himself) who servos a purpose in future as tho agent of the act of repeating 
the prai^asas said in tho passage '(the mitravaiuna) holding the staff repeats 
the praisae \ is expressed to be the bhavya by tho dative form ( viz. 
Tnaitrdvarundya m the passage first quoted ), similarly here also ( in the 
text of SVunaka ‘ the daughter’s son ’ ) the s'ndra himself, who has nob 
paid off the debt ( to his ancestors ), is the hhdvya on account of the 
possessive case ( i o s^Sdrasya ) that is used in the sense of tho dative, 
he being the s^e^n ( the principal whoso purpose is to be served by another) 
with reference to the daughter’s son and the sister’s son ( that are s’epcB i e 
serve his purpose ) Hence those two themselves ( daughter’s and sister’s 
son ) being the vidheya ( what is enjoined ), it follows also that ( in 
the passage of SVunaka ) they two alone are the province or subject matter 
of tho restrictive rule ( myamavidhi ) m the form ‘ daughter’s son and 
Bister’s son alone ( are to be adopted ) by s^Sdra ’, while the s^ddia nob 

Nil construes tho tost ns a roatrictivo rule ( niyama ), How diffioulfc this passage la 
may bo uudotstood from tho suggestion o£ Sir. Gharpuro to tako ‘ vidheyntvena ' as 
equal to ‘ \idhoyatviibh5\cna ’ ( tr p. 72 n 7 ) It is rather strange that in Vyas 
Chimanlal v Vyas Bamchandra 24 Bom 473 at p 480 it is said that tho V SI. is 
opposed to tho adoption by tho rogoncrato classes o£ tho daughter’s son and sister’s son 
and in ffoyal Narhar v Hanmanta Ganesh I. L R, 3 Bom 273 at p 280 there is 
an elaborate discussion on this point, tho conclusion reached being ‘ wo soo no reason 
tor supposing that ho intendod to rolax tho interdiction of such adoptions by brahmanas. 
ksatnyas and vais'yas ’ It is submitted with groat respect that this is wrong. The V M. 
approves of what is said in the Dvaitauirnaya by S’aiikarabhatita and in tho Dvaita* 
nimaya it is expressly said { vide notes to V. M. p. 180) that brahmanas and others 
can adopt the daughter’s or sister's ^n» In 17 All 204 (F B ) it was hold that the Benares 
school does not prohibit tho adoption by the three rogenorate classes of the daughter’s or 
Bister’s son, or mother’s sister’s son but this was over-ruled in Bliagioan S%ngh v Bluigiuan 
Sxngh 26 I. A 153 ( =21 All 412 ), where the adoption of a mother’s sister’s son by a 
ksatriya was held to be absolutely void According to all High > Courts in India, it may 
betaken as settled that the adoption of these /three (daughter’s sou &o ) by the thiee 
regenerate classes is forbidden Vide Mussjimmat Sundar v Mussutnmat Parbah 16 I. 
A. 186 { Allahabad case ), Qopalayyan v. Baghupatiayyan 7 Mad H 0 R. 260, 
Bhau V Han 25 Bom L R 411, Walbai v Hcerbai 31 Bom (491 ( mother’s sister's 

son ). But there are several decisions holding that the adoption of a daughter’s son or a 
sister’s son may be valid by custom even among brahmanas Vide 14 All 63 ( adoption 
of sister’s son by Bohra Brahmms of North West Provinces ), Go/o/t v. Shivram P. J. 
1894 p. '80 (adoption of daughter’s son among ‘Havik brahmanas of Oanara ), JHajiyti-* 
nath V Kavertbat 4 Bom L R 140 ( adoption of a sister’s son among Sarasvat Brahmanas 
of Oanara ), Vayidmada v Appti 9 Mad 44 P B ( adoption of daughter’s 'or sister’s, 
son by brahmanas of South >India upheld ), Tistoasimdar v Somasundara 43 Mad 376 
( adoption of a daughter’s son among brahmanas of the Andhra or Telugu' country ), 
Snndrabat v. Hanmant 34 Bom. L. R 802 ( = 66 Bom 298 ) where the adoption of a 
daughter’s son by a De^asiha Smartaibrahmapa of Dharwar was upheld on the ground, pf 
custom. 
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being tha vxdhiya (■whak u enjoined) m tbak passage cannok possibly be khe 
provmco of a niyama If khe toil (of S^’annaka daughter « eon Ao ) were 
explained as the two ( may be adopted by a'ffdra only^ the ( undesirable) 
ocmsequenoe ^vonld be that there xronld b) a parMan&Ziydl ( implied exolu' 
sion inferred from a permisBiTB role ) In tbe ease of brthnu^ias and okhen 
vrho also ( Uke the atdra) are AAfiii ( ^nth referenoo to the act of 
adoption that serves the purpose of all and is therefore < ^ ) 


Therefore the daughter a eon the eietor s son alone are the pnncipoj 
( adoptees ) for a e Idra. Failing them any one else of the same caste 
( may also be adopted ) since the same author himself ( B^aunaka ) says 
among e Idraa ( one ) from among the a fdra castes Nor ( can it be 
urged that )' this word ( caste ) should be so narrowed down as to be 
limited to only the daughter s eon and Bister a eon ( of a •''idra ) since tbe 
status of being a daughter s or a sisters son and that of belonging to the 
same caste are not oomdstent and sinoe the ( imdesirable ) oonolnslon would 
follow that in the same smpti ( passage ) a general rule will have to be 
regarded as redundant 

And this matter has been expounded in the Driatamn^ya^ by my 
revered father To the aome effect is the usage of the s^is^ ( cultured 
Of respectable people ) 

Thus the right of * the 8''&dra ( to adopt ) being established like that 


1 Vot csQ it bi CT^ad As. la Uili KlL tQUdpal«s sc objo^tion sad mssU iL 
B suntks gires s gsaecsl ruls ( •UsUrMtia rOiya ) Uist among ■ Sdtss sdopUon thoald b« 
from smoog •'Qdrs osatei b« slso giret Um partlcnUr mk thsl s liaitfcBra sad 
art for ■ Qdrs ( which hst hjan eocatraed shors ss s rttiiloUTt rule ) Theic two moit 
bo so eoettnwd sa ooi to oonfllcU Thsi tsa h« done bj njlog that s ■ Qdrs can onlr 
adopts dosbUro or bUI^sciro who U o< th* asme casta with him sad that hs esnint 
adopt scyoco else STta ol bis own csstSr HlL does sot soeepi this sad glrcs two naaoos. 
An sposcAUro ( nsrrowicg down ol on* sanUnco to snothet ) U pottlbU only when 
tha two wnttqfM stand in tbe rcUtkm q< eBsanl propodUoo sad psttionlac profoalUoti. Vida 
Jslminl in, 1 UO-TT Bat Ihs shore two seoteooM do oot stand In that teUUon, ^\^»aa 
Intafmaniates were sUowad a s Bdra « dbochteror atster eoold lure marriod s ponew cf 
s hlgber caste and bis dosbUra or 2A3piiiepo would net bava been a a Bdim bnt of s 
IsLxad casta. KU film snotbai Rsaon slao (or r«ietllc8 tba carrowing down. Ifs a Mrs 
cannot adopt scyona el hit own caste axoept dosAUra and bkHjintfa (be vonersl nla 
dI 6 sun lbs ( rls. among ■ Qdrsi ooa from (be a fldrs castas) becotnaa uselesi. Tbcrrfon to 
giro free seox« to both rulai ona should eonstrm that fora a Ura tbe prlncltwl adopters 
are daulUr* and AAOpfa/ro acd falUng tbaoi soy a Mrs. Ylda neloa to V pp 179<>tT7 
This psanfa baa Dotbis^ to do with lha tauU called aUyabbeda aa Ur Gharpura 
t ap poa es ( p. 7I*. 1 h 

1 . 13m Draitaulrpsya Is a wotb of E adbaTabbaila, tba fatbet cdliLwbtcb coaUioi 
dlieuaJonsln awTdancfl wUh JltmiifcsA piintiplas on Tsrioui InottypolDts d dAomo 
Idslro. Tor a tali account rlda my t*r*( CQ the work ta tba Annals ct (La PLasdariar 
InsUtuU TOl,IlI,r*rt*,rp C7-TA 
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of fclio Nisada' who is a chief ( fco perfoini Eaudra Baoiifioo ), the dictum 
of the S^uddhiviveka, that the s^fidia is not entitled to make the adoption 
of a son, which is accompanied with homa^ that is to be perfoimed with 
the Yedic manifas^ is refuted The homo, with vedic mantras should, 
however, be pei formed by him ( by the s^lidra who adopts a son ) through 
a brahmana, since ParSs^aia ( 6 G3--64 ) says : 

Ho for whom a fast, a vrata ( certain penance or act vowed to be 
done ), a homa, ablution at a holy place, muttering of piayers and the 
like are performed by brahniannS| seeuios the fiuib ( the merit ) 
thbieof. 

Smarta® and Harinatha also say the same thing As to what Paras ara 
himself says ( 12 39 ) ! 

That bi-ahmana, who for the sake of daksma ( gift of money or fee ) 
offers oblation into fire on behalf of a s'^TIdia, would become a s^fidra, 
while the s^ndra ( for whom he offers) would become a brShmana 
that, according to Madhava,"* propounds that the meiit of the rite goes to 
the s^Sdra and the brahmana incms sin. 

Even a woman is entitled like the s'^lidra to adopt, since there is a test 
women and sTidras have the same rules of conduct ’ (piosciibed for them).^ 
Vasistha^ ( Dh S 15. 1-9 ) says " man produced from seed and blood 


1 The Nisadasthapafcl-nyaya is a well-known one Vide notes to V JI p 181. 
A Nisada was the offspnng of a brahmana from a s'udra woman { Mann X 3) and so 
belonged to a mixed caste In speaking of the Baudra isti ■( sacrifice ), the Veda says that 
a Nislda sthapati should be made to perform that saonfioo. Jaimini { VI I. 26-88 ) 
establishes that only members of the regenerate classes are authorised to perform vedio 
sacrifices Therefore a question arises whether m^udasiJiapah { who is to perform Baudra 
saenfice ) means the chief ( sthapatx ) belonging to one of the three higher castes who rules 
ovei nisSdas or one who is a chief and also a nisada The conclusion is that on account 
of the express words of the Veda, it is the chief of the nisada caste who is meant, though 
he IB not anthonsod to perform Vcdio rites in general Vide Jaimini VI. 1 61 A 
s'udra also on account of the express words of S'aunaka is entitled to adopt The S'uddhi- 
viveka is a work of Budradhara, who flourished between 1426-1460 A D. Vide ‘ History 
of Dharmas'astra ’ pp 805-81^7. 

2 In Indiamom v Behnrilal L B 7LA 24 ( adoption among s'udras of Bengal ) 
it was said that dattahoiHa was not nooesaary among s'udras and that the latter may be 
performed through the intervention of a brShmana Vide also Bavjx v. Lalahmibax 11 
Bom 381 at p 898 

3 Smarta is an a appellation of the gieat Bengal writer Baghunanflana The work 
referred to is his Sambandhatattva. Hannatha is the author of a largo digest on dharma- 
s'Sstra called Smrtisara The text of Paras'ara and the Mayukha thereon are quoted in 
Atmdram v Madhmao 6 All 276 ( P B ) at p 281 

4 Madhava is the famous minister of the great Vijayanagara emperors Bukka and 
Harihara, who wrote numerous works The work here referred to is his commentary on 
Paras'ara { Vol II part 2 p 20 ) 

5 ‘ Women and s'udras &c ’ — Vide Menu IX 18 and Baud Dh S IV 6 4 This rple 
applies only where a woman performed a religious act independently by herself She was, hpV- 
ever, authorised along with her husband to take part in vedio rites Vide J aimini VI 1 Ilf. 

6 The whole of this passage from Vasistba ( except the last sutra) is translated in 
Oanga Sahax v Lekhraj 9 All 253 at p 800 The passage from ‘ man ’ to ‘ permission^ 
is quoted jn Tujsi Eapi v, Behan Bal 13 All 828 at p 338 and 30 Cal, 965 at p, 972. 
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oiTt» hU birth to his another and father ( Hence ) the mother and the 
father have power to gire to sell or to abandon him But one ehould not 
give or accept an only son* for ho saves a man ( from JHU hell ) A 
woman ahould neither give nor receivo a son ( in adoption ) unless with the 
permisson of her husband ^ One about to tahe a son in adoption should 
alter having Invited bu kinsmen having Informed the ruler* (of the intended 
adoption ) and having performed a horna m the middle of his home with 
^he vyCUiftis take ( in adoption ) only him who Is closely related and 
who If a kinsman not remote (in habitation and speech) * If a donbt arisM 
( as to the family and qualities of the person to be adopted ) he (the person 
desirous of adopting ) ihonld treat one whose kinsmen are in a remote pdaoe 
as if he were a 6 <ldr<l lea it la declared (in the Brtthmaija works) that by 
means of one ( son anrasa or adopted ) he ( the adopter ) saves many 
If after a son is taken (in adoption) an aunua son is bom (to the adopter) 
he ( the adopted son ) shall be the redplent of a fourth shaie^ 

1 One only ton —In Uu ptlnUd ISi, B. w* rmd tot he U (roqulred) 

to coatimw tbe line ol hli eneeitar’c In pUoa <4 lot he eaTW it*. Thle text tnu my moeh 
Utensnd In eerenl eaaee In eoanArtton with Jatoelnre mU thet oerUln texts eootelnlnit 
the tieiement ol s neeon en merely momaumdetory Vide rnuoi v JTardai B(M 
14 All. 87 ( F B ) *1 pp. 79-73 end Radka JfeJU* t Bardei WW 91 All. 400 ( P 0. ) 
at p. 493 foe dlsenieiac oi JalmloL JeUnlnTc nU It eonUlned In whet It aiUed tbQ 
hfivtan^ni^adddhtLaraf^ (14 96-30 ) Vide al» S3 lied. 808 ( P C. ) »t p. 416. 

3. Thlt text of Via hie clren rite to Tatytcf IcterpreleUcmt. Aeecrrdlos to the 
DatUha mimlfhif. a widow emaot adopt at all at her boibaiMrt pormlislem einitot be had 
at the time o4 adoption Othen hold that the widow mti adopi> U the bntband gare btr 
anthoritr to adopt. The M ad r a s deeUtom brfld that the woTd» cGSWot td the hiulasd are 
only niuftratlre and a widow can adopt also with the coneent o< the mpipdu of tho hoihaad 
The UayQkha bolde that a widow can adopt a ton or fir* her ton away ewen In the ahame* 
of the hnaband'l eocarat prmrlded be hai not probtblted bar Irom doing ao. Vida for thlt 
pawaRo 1 ifkoittT Bdpa 16 Bora 110 at p. 181 (where UandUVilraoiUtUm bar falher U 
regarded at correct and wiled npon ) and Itangmlai ▼ BiapiHlittoi I L. R. t Bora. 8T7 at 
n. 830 the CoUertor of Badura t Uaotoo IJ lloa I A 837 at p^ 486-180 and 
TVnlofopT^ T Ttanffa Jiao 80 Mad. T"3 at p. TTB. 

A Vide ^ar^af Oorind t ^aroiea I U R. 1 Dom- CCTT where U waa held that 
the tanoUon of Goremment to an adoplk« by a Kollainl or hli widow U not oeceemrT 
to glre Talldltr nor hu Oorommeot any rijiht to prohibit ot otherwlae Inlarros* in toefa 
an adoption. Vida alao Dataji r Zfa/to 4 Item- L- IL TO* ( ■» 27 Pom- 78 ). 

4 Thla hat bean Intonated In Bombay at meaning that ha taVn ^ of what the 
flaratfl taket and not of the whole etlate L a the adoj^ed ion take# ^ and the tnlrfeqnenlly 
lorn oarflw ton ^ Vide Olrtoyo t Vit^pa 1 Bom 100 at p. 101 where thlt last it 
gnottd and alto the wmarkt o( tht V U a little later on about the 7>ryinM7jrQ|w a (atp. 
110 text!. \Tde alto T Ap^aji p 3 I801p 0 Tularatn MaWii t /laarrfciidra 

40 Bom (r9«97 Bom.L.B oil (where it U held that there It no dUllnctloa In mpeet cJ the 
there area among a Ddrat ) In Palo Xr{tA>ui|rva t rmXnla TVMmfwlnn <8 Mad, 90^ It 
wa^ held In a lult for partUton bToeght by the bther and the aa au ton apJnti the pra< 
%k>oily adopted eon that the adopted ton woold Ret J the lather and aunsta ton 4aji f«h. 
Bnt in J fTTOxv t 48 I A. ^iO ( « 41 Mad. ) the Prlry Cjunell hald that 

aaOnK a udraa in Ifadruand Dentilaa adopUdeoo shxraaqoally with anaft«r bom a raid 
at lha Dattaka-^odritl nyt. \ Ida Atda Jfohon t irptfa l/oA« 80 C. It V 00] 

^ r 113 (teat) 
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The peimission of the hxisband, however, is ( required ) only for a 
woman whose husband is ahve, since it ( permission ) serves an evident ( or 
visible ) purpose; but in the case of a widow, it ( adoption ) takes place 
even without it ( i e* without husband’s permission ) with the assent of the 
father^ and failing him with that of tbe ( kinsmen ) Hence it is that 

Y5]navalkya ( I 86 ) lays down woman’s dependence on her husband with 
reference to a particular state alone (viz. dunng mairiage and his life) 

The father should guard the unmarried daughter, the husband when 
she IS married, ( her ) sons in her old age ; failing them ( sens ), their 
kinsmen ( should guard a woman ). k woman has no independence at 
any time. 

In the absence of him ( the husband ) or when, owing to old age and 
the like, he is unable ( to protect her ) there is dependence ( for her ) also 
on the sons and the rest By KatySyana also the assent of the father, hus- 
band and the like has been stated with reference to particular states ( of 
a woman ) 

Whatever acts for the benefit ( of her soul ) after her death a woman 
does without being permitted by the father, the husband or the son brings 
no fruit to her. 

AuTdhvadehihaW) ( m KStySyana’s text ) means ‘ having reference to 
the other world ’ Therefore that permission of the husband which follows ( as 
a matter of course as a requisite) in a certam condition (viz when he is living) 
is merely le-iterated in this ( passage of Vasistha ) and is not enjoined as a 
new and positive injunction ^ Hence a widow has authority ( to adopt ) 


1. The translatiion of Mandlik ‘ her father which Mr Gharpure follows ( p 79 ), iB 
not correct The word ‘ father ' here must be taken to mean from the context ‘ the father 
of the husband ’ ( i e the widow's father-in-law ) and not her own father The father of the 
widow has nothing to do with the family and property of her husband The woman by 
marriage passes into the husband’s golra and his jSatis become her jSatis also So jSatis 
here mean her husband's kinsmen JSati generally means agnatic relations , vide Manu 
* *8 264,9 239 and V-ishwasundara y Somasundara 43 Mad 876 at pp 884—885 where the 
meaning of sapinda and jSati in the matter of taking consent is discussed and it is held that 
the latter word iheans agnates and that to an adoption by a widow her daughter’s son’s 
consent was unnecessary. In Kesar Singli v TJie Secretary of State for India 49 Mad 652 
( whore the decision in 43 Mad 876 was not approved of) it was held that if no agnates 
were left th6 consent of a bandhn might suffice In Yiihobd v Bapu 16 Bom 110 ( where 
the adoption by a predeceased son’s widow with the permission of her father-in-law was 
upheld though there was no consent of her brother-in-law ) Candj J appears to quote ( at 
p 181 ) Mnndlik’s translation ‘ the husband’s permission no independence at any 

time ’ with approval ( including the words ' her father ’ ) but the decision shows that the 
father in that case was the father of her husband { and not her father ). 

2 The words of Vasistha ‘ a woman should not give without the permission 
of her husband ’ do not, according to Nil prescribo it rule unknown from other sources ( i e. 
thev do not contain an ap?Triiai>i(7Ai') , but they simplv re-iterate (i e they are g. njere 
Qmaada ) what is well-known. 
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even witboufc the pennisdon of her hnabeud * 

^dur«Miu2Aavam ( in YaciB(lt«.B pMSJige above ) means a near aapi 

&a far as possible And eren among nearer ( ) tbs hrolbsr a 
son is the principal (adoptee) sinoe Hann (9 139) eaye ‘~- 

If among brothers sprung from the same (father) one has a son« Mann 
has declared that on acoonnt of that son aU become pufrini ( persons 
having a son ) 

1. Tlie d*aUioiu of the Tw^Un eocrU and ot tha PriTj OcniaoU os tba widow > powar 
ol adoption ac* someroai, but as tbey hare ao dlnat bearing on Uia taxt o! ibe UajeUxa 
tbe7 are pasaed otar It Is important to nota, bowsrer a i«w Bcanbay deolsiDaa. In 
T Ohamau 6 Bom. 138 ( P B, 1 it was held that a Hlndn widow who faas not the tandlj* 
estate resUd In bn and wbosa bnaband was not eepaxated at the time ol his death la not 
eompstsnt to adopt a eon to bet fansband withoot hU antboritr or the eoniant o{ his tin 
dirided eoperoenerv In Tadaa y Yawd/o 48 L A. SIS oertaln dlota ol tbelt Lordships ( at 
pp. m-dSO} of the PriTT Ootmen asamed to cast donbts on this Pall Banah deolikiii. but 
it was bald that the Prirj OonnoU decision bad not otemiled the Pull Bench deelslsn In 

0 TtnrrL 438 and that a widow In a ^Int Camlly oannoi adopt witbont the eoneeni of 
snrriring coperoenm ( ride Iihror Boda v Oq^oboi fiO Bo n 46BF B Bom. L. B. 793 ) 
Bat In BAlwotat r Our%nati{jauda 86 Bom I* R. 400 ( P 0. ) the Priry Connell has 
tstt reoenllj oTerraledtlM decision^ In Ilainji r Ohatstau and Jihrar Bods y OaJ^bal 
and hat held that the widow of a copotcsiMr in a fcrlnt Ulodo tamilf In the UahiaUa 
conntiy tdtbsBcrmhay Ttetidanej baspowertnmaheaTbM adoption wHbont altber ths 
express sntboritr ol bor bosbaad or tbo eoosent of mrirleg eopsrceiMn. The Pilry 
OotmeU celW on tbsir eatUee deeUlon in TaJao y Karndtc and refer to UayUlLha rix. ths 
words the permission ol tbo bosband Hence a widow has aathority do adopt Ac.) Ranads? 
In Pcpapo T Afponno I Ik K. 28 Boca 927 ataUd tbe settled mle u It Is only tbs 
widow of tbe last ^3U owner wbo has the right to Ube a nn in adoption to eaob owner and 
that a poreon in whom tbs estate dooa oot reel cannot make a raltd adoption, so as to 
direst ( withoat their eonwnt ) third peraoni in whom the exlale baa mtod c4 theix pro* 
prifitory rifihU ( p. 823 ) and then epoetflet font exoeptlona to this rale. It Is snbattted 
with treat respect that tin Pnry Oonnell decUlon is mo^t nnsatlslaotory and doe\ not 
eorrectly interpret tbe words of tbs MarSkba and tbe spirit nodeTlyiag it Tbe UayOkha 
U bore erpUlnlnf the words ol Yeti (ha aoyatriBQinDld-bhartQb and Is obrioosly 
coabstiof the rtew ol tin Benares Uwrers repreeesled by Kanda Pa];idlla ( ride p. 110 n. 

9 aboT* ) that a widow cannot adopt at sU or witbont an anthxrity from tbe bn^band. Bnt 
tben I nothlDR to show that beestablitint tbs pTOpotiUon that eren a widow in a joint 
inodo lamlly can adopt not onlr wttbont anthority from her hosbaod bat also wltboQt tbs 
aolhority cf ( and erm eiipiait the wi*hts of ) b«r ba^basd I aadlrided fatbet ot brotbers. 
The coble Lords tay Tbo If rCkha and the Kanstabha whieb gOTSrn tbe Mabratta sobool 
rrfrard edoption b\ a wid w ai a rdictons dnty which doea not re'jnln tbe aatborily either 

01 the bntiAnd or o( bi tin men \ 88 Boo. L. IL ftlO at p 903 } Dot this Is entirely 

wrong sloes the lIa^ Qkba tapreMlj ki> a, (p 117 11 4-5) In the esuts of a widow adoption tabes 
dace eren wltbcml It ( I bo band permUslon ) wf/A thf atteV of crad/dil«j 

Ain srlf^ lAote/ ltf liermra. Tbs Prirr Connell ignore tbc»o worded tbe UayoJiha 
end al«o l-TTst what Kll> (tana (qnoled hr the tbe May&kba) exprtasir says aboat tbe widow 
eogigloK in reUgions aels wltboot r<rmU»lOQ \ideSidopp(iT Nispoepoedo 10 Dom L* 
R. CM and Irtiradobai t LamciUsdra 93 IVwo L. R. 1820. where Payappa « csm has 
been followed bat stHj 5aHyo*^iu/a r /faMMOntpoadd 88 Dom L. IL 1915 (where it was 
held that U a person die* Ira>lrg his widow and a eon and that eon dWa l*aTlrf a widow 
fbejewar cf tbe Rotber to adopt li at ac ndud racoot be retired ersn by tbe ooesrtjl 
pirenbyth son • widow ) end SHiroppa t It Iraca 8t Bom. I* R. WL 
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The above IS said in the Mitaksara^ Ife is pioper to hold fchafc fchis is the 
purpose of this feexfc, since any ofchei purpose is impossible DurehandhavaTti 
(in Vasisfcha) means ‘ one of another caste ’ 

My" venerable father says that even one who is married or who has 
had sons may be taken in adoption. And this is pioper, since there is 
nothing opposed ( to this view ) 

As regards ( the verses of ) the Kalikapui-ana ; 

Oh king,® that son, whose samskaras ( puiificatory ceremonies ) up to 
( 1. e including) oudd ( tonsure ) have been performed with the goira 
( famify name ) of his ( natural) father, does not ( i e cannot ) 
attain the status of the (adopted) son of another When the ceremonies of 
oudd, vpanayana ( investiture with the sacred thread ) are performed 
under his own goira ( by the adoptive father ), the dattaka and the other 
kinds (of sons) become (recognised as) sons in the adoptive family, otherwise 
they are called dasa ( slave ) Oh king I after the fifth year ( from 
birth ) the adopted sons and the rest cannot be ( recognised as ) sons 
Having taken ( in adoption ) one who is five years old one ( the adopter ) 
should first perform the putre^h ^ 


1. The Mit. on Yaj. II. 182 after quoting Manu 9 182 says that the text is meant 
to forbid the adoption of another when it is possible to adopt a brother’s son and that the 
text does not lay down that a brother’s son is one’s 'own son for all purposes, as such an 
hypothesis would be opposed to the rule laying' down that one’s widow, daughter and 
daughter’s son succeed before a brother’s son. 

2. This passage of the Kahkapurapa is quoted m Oaiigaaahai v Le^hraj 9 All 258 at 
p. 806, where also 'the two translations of Sutherland and Ckilebrooke { of this passage ) 
are set out and that of Sutherland approved At p 316 the comment of the Mayukha 
about the passage being of doubtful authenticity is quoted and it is held that the authen- 
ticity of the passage is ortremely doubtful ( p 318 ) In Baja Miihund v Shr^ Jagan- 
noth 2 Patna 469 at p 477 the passage of the Kalikapuraua is referred to and it is 
held that a boy may be adopted till his upanayana and that it does not matter if 
the CUda ceremony is performed in the family of birth and that pzitre^ti is omitted at 
the time of adoption Vide also' Ghandreshivar Prasad v Bishehiuar Pratap 5 Patna 
777 at p 844 (whore the passage of 'the KSlikapurana as to five years was held not 
binding ) 

3. These versos of the Kalikapurana state four propositions, viz. ( 1 ) if all samskaias 
from ]atakarma to onda ( i. e inoludmg cada ) have been performed in the family of the 
birth, that boy cannot be adopted in another family , ( 2 ) if a boy’s cUda and later 
oeromornes araiperformed in the adoptive family ho is fully an adopted son , { 3 ) a boy over 
five years of age cannot be adopted at all , { 4 ) a boy up to five years ( but not more ) whose 
cuda was performed in the family of birth may be adopted, provided the putre?(t is per- 
formed first before any other samskaras are performed m the family of adoption The edda 
was performed generally in the third year and the tufts on the head were kept according 
to the pravaras Vide Manu II 36, Ap Q-p, S VJ, 16 3, 6"7 and notes to V M p 187 
According to Panini (11 1 13 ) a is used in the sense of exclusive limit ( marydda j 
and inclusive limit ( abhmdhi ) Vide notes to V. M p. 188 for the conflict if a were 
token in the sense of viaryddd. Nil. says that these verses apply, if at all, tp the adoption 

• P, 114 ( text ). 
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Tbat pus&ge nfers to one wbo is not of the same goira Id the 
•vrord ddAd^nfam d ib naed m the sense of indnsiTe limit since 
if it were taken in the sense of exolosive limit there would be conflict 
with the verse when the oeremoniee of irtkid and upanayana Ac 
This text however should not be much relied upon since it Is not found in 
two or three copies of the KlUkfipuA^a 

The daitaka ( adopted ) son is moreover of two sorts, A^etKiia (ilmi£e) 
and dvydmufy^y^^ ( the son of two fathers ) The former U one who 
Is given with ont any condition while the other is one who U given with the 
condition this son belongs to ns both * Of these the former should per- 
form the obsequial rites, s rftddh&s and the like of the adopter alone ( and 
not of the natural father ) To explain The acceptance (the ceremony of) 
adoption ) of a son requires a hhdvya ( the goal to be accomplished ) to be 


of % hoy who U aot ol tha aim* gotm. Hit ml view It that the*, veite t are without 
aathority and prohiUr tparlooi. In DKarwui v BamoirijAjio I L. B, 10 Bom 00 It U 
Mid (at F Si) that ITiUkaFtha t Interpretation o! the ^ItiOpwrOna pittags ai refarring 
to ata^otra boy oqqm a disunity bat tt dcua not, wo think, toUow that booaoM be 
uplalna the text and ooromenti npoo it, be tboreton adopts It At p. 00 the ooaelntion 
reached U w« moat bold Uumkm that tbo adoption of a married oto^ra biihmapa It not 
prohibited by the ZHiida Iaw iq Iotco In thit (veridency In £hl{mudo t 5oiiMippa 83 Bom 
GC9<3ii Bom. L. B. ‘‘07 (when a marriod HladabaTlngaaoa nu i^vea In ado^lon) It wm 
held that ho alone paatad Into the adoptlre Umilr and that hit eon bom bolore adcpUoa tv> 
malned tor pnrpoaea oi lohcritanes In bit aatonl £tmUy In ^dri t Folirepyo 49 Dom 
517 it wat bowerot held that a eon who vat in tha womb when bit tathir wat adopted poaed 
Into the adoptlre tamHy with hit lathtc In I iroro^ro r Ttamalin^yi 0 Mad. 140 ( F 0. ) 
It Wit held that (in South India) a brXhmapa of the aemt ^ofro may b« adopted after 
MpoMOiFaHo but b^ore tnarrlago. £<tn^{riror CJlra^Ianmol 48 Mad 407 boldi follovlDS 
th DitU^'eandnkl that eren a bdra cannot b) adopted after hit mairiage 

1 Some writers ( mch ae lUndUk, Hinda Iaw p. S03 ) were of opinion that the 
dryiffio jkyapa form had become obaolete. Bat deeltlont of conxti bold otherwiie. In 
Boidro Y Lm^Rpoado 10 Bom 493 at p 4G7 Jartlne J wat not Inellnd to bold that 
the drytmnriEjapa too wat obeolele In thU agt In tht loalbem parte of the Bombay 
1 rcvldenc} In Snnoft two Dcfx t Ootoofaaaiul 5 I A. 40 ( ■» 8 CaL 507 } thU torm 
wae recogaUed and it wae aiVd ( at p. 61 ) to eonttUata a dryiraoeEjapa there moet be j 
vpecUl agrcemrnt bitwcen the two fAlhcrt In C&maro y Ikuonpovdo 91 Dom 105 11 
wAt htld that the practlct U preraletit amoos Unsiyata. In I ontfrma ▼ 5ccrrfary 
pf SliiU 11 Mad. 157 It wat held that on the Malbar Coatt among the Sarabcdrl 
btlhma^tta tbo drylma 'lyatta It the ordinary form of adoption The power of adop- 
llm? In thli form U not confined to brothert bat may bj exerlted by their wldowa 
( ride XniAaa y J*ara«atEri 93 Ikrtn 65“ m 8 Rom L. B. T3 ) In J/OeWj'aOrtto y 
] ralcifeik 41 Bom. 515 ( » lOBom L. B. 23 ) It U nUd that wbethtr It U a briber ■ ton 
or any cna *1*0 that U adopted an eipm (tlpnlatlon that the boy I to bi the *on of both 
1 Dcerwaty ( at p. S5t the pa«*are of the yiayBUia 1* quoted ) Vide al*o JIttekno y 
Jjlmorao 49 Dom I~ ( “ » Bom. U It. ]C1 ) In fteViri M y bkib Lai K AlU 471 
the nalnnl mother cf the drylmaaySjapa asn wae | »rcf-TT e d a» aa Mr to a UiadAa of 
the adopUac lather In /Wiopra y C/arali yortf 95 Bom. I*. H. 5 It h'ld that on 
tbo death d an unmarried drylmu»jEjapa aloptedaon hit adoptlT* mothtr and natnnl 
Blither both Inherited a< belrriae*. 
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Plated and ( ihcicforc ) in the pa'^pnoea prcsciilnng llml ( (ho adoption of a 
son ) such ns ' one about to (akc a son in adc'plion ’ i^c ( Vasisllia Dh S 
15 fi ), the son IS staled to ho the hhdvya^ by the void ' initenin ’ being 
used in 11. c nccu'^atno ca'^e Audit is not i.os^iblo ( m the case of adoption) 
to cause a '=011 to be in the same sense m which a male child is bom 
Thercfoic the Avord ‘ putia ‘ (in ^ablpllm’s Lc\( and similar ones 
on adoption ) all the purposes sci\cd b\ a con aic to bo figumlivoly undoi- 
Gtood and the ndrsta ( the unseen result ) that uigcs one to peifoiin that 
( act of adoption ) must be accepted as the IhCivija ( m the passages laying 
down adoption ) Thcrefoic ( on the adoption taking place ) those actions’^ 
winch spiing fioin such special iclnlionship as IbaL of fnthci and son take 
place in the adoptei's fuinih ( so fni as the adopted bo:^ is concerned )• 
Thciefoic IS ifc that IManu (9 li2 ) sajs ® 


1 . Ji/iat ya hlonlly nicniip ‘ wlnt jh to bo inndo to i'M>.t or wlmt ir. to l)c cniificd to be. * 
As VC sn\ 'jngcJin svarpini blin\n\ol' (one should enuse i\nrK i to bt In nu iiis of t.icnllco), 
vhorc the goal to bo nccomph«bc'd ( SNnrgnm ) is put in the ()l)ji.cti\c ease, so in \ nbisjh.i’s 
text piifraoi IK ni the objoctiNo nw nnd is t’lc 6/101 i/a of the rilo of adoption. But tho 
bo\ to bo adopted already oxisti, be is not to Ini brought into cMstcnco literally , Jlonco 
tbo vord ' putram ’ ib to be taken in a figuratut scu^-o as iiidiciting all tlio purposes bcr\cd 
by a sou (i 0 pasiug off n debt, freodoni from jnti litll ) Wben vo cannot take the 
cvprcsscd or literal FoiiBe ( s'akya or sHcy i fciifc), Uil'^ya eciieo is to bo taken. Therefore 
V bat IS meant IS ' by tbo ceremony of idojitmg a son one should accomplish the adrisj i (tbo 
unseen results) to bo secured by means of a son *, The promise of bca\ou in the Vodic texts 
prompts a m.in to perform n sacrifice and fo the lallci is s iid to lie Die praijojaKa ( wlint jn- 
citcs or prompts to an act). Similarly the oore/a brought about by the adoption of a son 
Is the bhuvya and the yrayojal a of tho ceremony of idopliou. Vido notcb 10 V. M* 
pp. 188 -169, 

2, Itlauu IX 112 and Xilakapdia’s oxplanalioiiB of piiir/a nnd siadhu aro quoted in 

LaViibhai \ Manboribuilt Jj 11 2 Bom 8S3 at p. 121 and at pp. 125- 12C it is proved by 
quotations fiom the Sanisl.Srnmay ul.lia that Xllakanjba accepted VijunnesSara’s explanation 
of the vord fiupiTii'/u. In Sri Jtajali Vtiikala Narasiviha \ ,bri linjah Itnngnimu 29 JIad< 
437 at pit 449 the vords of tbo JIny ukba from ‘ therefore is it that Manu say s ’ up> to ‘ co- 
extensive vrtb tbd tv o ’ are quoted and it is said ' vo do not think that there is anything 
in thcbo passages which necessarily c irrios with it tho idea that tho adopted son is divested 
of propicrty vhich IS his ovu absolutely- at tho time of adoption In Dallatrcya v. QovWd 
40 Bom. 429 ( whore n person in whom property had become vested as tho solo surviving 
male m the family was given in adoption into another family ) it was held, dissenting from 
29 Mad. 437, that a person on adoption lost nil rights to tho propiorty of his natural family” 
that had alrc idy become vested in him before adoption. At p 433 tho vciso of Manu is 
translated and it is said ( at p. 484 ) ‘ there is no room for the distinction that tho prohibition 
against taking is confind to the inhontanco after tho adoption and does not extend to what 
18 already inherited before adoption Tho words are wido enough to includo tho estate 

vested in him at tho timo of his adoption, provided it is tho ostato of his natural father,’ It 
is submitted with groat respoot that this Bombay decision is wrong and is opposed to two 
MimamsS rules of intorprotation, viz. about vukyabheda and about bhuta ( already existing 
things or facts) and bhavya (future things or gtnto of facts). Vido above p. I 12 n 1 and p, I 21 n. l 
for the latter maxim and pp. 37j 88 of my ‘ Brief Sketch of tho Purva-mlmamsa system ’ 
for an exposition of how those faults aro committed by tho Bombay dooision. In 29 Madj 

! P. 116 ( text ). 
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The son given shall not h&va ( shwe ) the famlli name ( goira ) and 
the wealth ( niffta ) of hla natoral father , the pipd* ( offered 
to deceased anceBtors ) follows the family name and the wealth of him 
who give* ( hi8 eon In adopbon ) the mxdhd ( the obsequies ) oeaso ( so 
far as that son Is concerned ) 

QotrartkihUnugah ( m Mann ) means that foUows the gotra and 
rittha ( estate ) i e it is generally co^adstent with the two ( goira and 
rifclho ) Z^alftltTW ( in Mann ) means the simple ( kevata ) adopted son 
Binoe it wall be stated later on that m the case of the dtiyUTMi^Syana 
the famSy name ( ffofm of the natural father ) and the rest do persist 


tt p. 113 oDo of the Uimlili^ docMnct ftppoan to be UdUy employed Tbe Bombay 
decUlnn In JfoAoWrtAtcor t fi»*6ra*anya 47 Bom wa l ■ Sfi Bom I* R* 271 ) ioom* to bo 
In prlnciplo to the declilon In 40 Bom 413 In 47 Bom SIO whore a fttber and Ui 
{mt ton* partitioned family property and then one of the eoni woj giren In adoption to an 
oihoT penem, ft wat hold that tho ton ao adopted waa not dimtod br Qto adoption of tbo pro* 
porty be took on partition In £&pafficAaran r SAricAorm SO Cab 11&3 It wa« bold following 
S3 3Iad* 4S" that a man who bad Inhorited propartr hom the family of Urth wat not dirwt 
ed of ItonVlngauhaeqaaitly adoptedby onothat man. In l/oailboi T OoAnldai 43 Bom 620 
( dST Bom h. K. 411 1 it wit held that whire a pnttoo. who U th« aole lamrlns eoptrcsnoxln 
bit natostl family and hat a daagbtot tbts UtIhc, la adopted Into another famllr hit csblo Id 
bit astaisl family reits in hit daoghttr on bit adoption, Thia cn» reiert to both 40 Bom 423 
and 47 Bom 613 with approrah It U oxtrcmtly dUDcnlt to itooneilo the tbm Bomtay caacf 
In Baglia Boj Choinfro T SabAodro irtmKOr66I Aa 183 at p>llB Ibe eato in 40 Ootn 413 
It apparently eitod mtb approTal,bat In a diOereot eonsectloB Vide 60 OahllOd atp, 1183 
Id tbo very rec at eaoo U Boi £e»(Xrbo ▼ fiAIrtaMji 81 Bom !>, lU 1833 Patlar J In an 
olabonte jadsment holds that 40 Bom. 433 wot comcily decided omd followt lU At p. 
1810 tho Tcrto of Marra It ipuotod and tniuUled ( the reodlng na baiet being accepted at 
meaning ihall not take ) at pp. 1311-13 the glo*aof the Maydkha on that verte It qooted 
and on p- 1813 tbe eonclnaloa It rroebed that the ^ofni bo ( 1 e by birth ) vetted in the pon 
cetvw oft t tho ton it given lo adoption tbe ffotro and nllAo { the cilate ) are loevlrtcably 
Joined together in a droadm coenpoand and It would follow Ic^ealiy an well ai grammatl 
tally that tbo adopted aon ma t lo^ both together and cannot lote tho fotmet and keep tbo 
Utt r* Tlw learned lodgi" doct not however meet tbo two objecilona bated on tbo lllmSiiis'i 
tiated above nor doct h correctly nedartUnd the Mai hlha. The MayBUia doesned moI# 
a tweeping a**.rtlotj that all eonncction of the too given In adoption with the family of 1 Irth f 
All th t tho Mai hkha tav it that the vene of Mann b not to be taken lltcrnlly but 
that it indicate* ih ecivaUon oi all thcec contc<{QC[Kes that an d no to eonnectioo irilAfXa 
fd </a in tho eav) ol Uk a { al /a tier and the rctu Tbo MavOiba dnei ho< avy 

aayUJng abont th ec*,«t on d propcTt) already taken nor about tho cemtloo of the ffotra for 
pirpo*'* other tlisn the j i '/o At a matter of faet the gefra of tbo nalnral fvtnlly hat to bo 
eoniia red even oft t the adoption cf a hoA Id another po/ro for purport c 4 marri-igc The 
aime barned jnd'v in n th r catoob-errev tbechnpl adopted too boot e>JTnp^tent to 
mvtTT within tl pfikhil ud d gtee either In lb nalnral firally or In tl»e ad->rtite Umlly 

TV r tl I ip tlyet.fjre 1« r c»<cm *d In both the famine* fjt the porprj-cr/ p«hl 

hJiIen cf m-mii /afaj 7 q (i al »ya»<-d IV in. I* IL datp.60. Thni Uierclfno 
frlo, un I o! I < 5 t -Tl / c ( a on ad ptkm fwall pnrpos**, bot enly h-r tLo- pnrptw 
In which tbe r I ncc-Ull ) enUrv If that i» n a to^ro there I* K> ’ll » 1“ lb 
cats c4 alio th tel tel to be a qatUfled cetvailoD viz. a»lol*l» ritance t4l)lr4ln 

alt t *d-TUTu 
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( even afloi adopbion ), Pinda ( in Mnnu ) means, according lo j\redhil- 
htW, KnllUka and others, sraddha and (lie ribes aflor dcafcli. Ofcliois say 
that pinda moans the BCjpinda rclalionship and SVad^M moana obse- 
quial rites, s^raddha and the like llcalh speaking, just as in the text one vho 
has male issue and whoso hair are black nia> conscciato tlio sacred fne ’ n 
particular sfage of life ( ago ) is indicated ( and (be voids aio not to bo 
taken litcrallv ) or ]iist as in (ho pasenge ' lie ( the piicst ) measures half 
outside and lialf inside the \edi ( altai ) ’ a cnlaiii icgion ( foi planting fcho 
sacrificial post ) is indicated, similarly ^ hero also ( in !^^anu 0 142 ) the 
vords goira, rikiha, pxnda and svadha indicate all consequences what- 
eaor in relation to the natural fathei and the icsb that aio bi ought about by 
( their) connection with the pindn and this passage convois ( by those 
words ) the cessation of all those ( consequences ). Fiom this follows also 
the cessation of the relation ( of the boy gnon in adoption ) to his full 
brothers, paternal uncle and the rest Theiefoic^ also the son boin of 
the kovcila daiiaka ( simple adopted son ) should poifoim the sapindi- 
karana, tho pdvvanas'Tdddha and Iho like 'rites of his falhci ( who was 
adopted ) in conjunction with the adoptei alone ( and not vitb tho natural 
father ) Similarly his son also ( i o the grandson of tho adopted man ) ® 


1. Tho passage of tho ^^nJ uUm from this place (o tho vrords ' paternal undo and tho 
rest ’ is quoted m LaTwigrtfiroo V FriiAu/rs/* 11 Bom 315 at p. 830 for tho proposition that 
tho connection of the adopted boy avilh tho natural famih is sovored except for marringo up 
to certain degrees. In ra<hna Coomari v Court of Wards 8 I A 220 atp. 2IG it avas hold 
that an adopted son succeeds lincallj as avoll ns collatomllj and in Kali Komul v TJmashan- 
kar 10 I A 138 it was held that an adopted son succeeds to the brother of his adoptive 
mother , vide Baffafraj/a V Qangahai AOliom 511 for a similar proposition Butin Bhau- 
saheh V. Bavigauda 25 Bom L B 813 it wnB held that a person who is adopted into another 
family cannot succeed to tho proportj" of his maternal grandfather in his natural family. 

2. This Bcntonco IB quoted in 11 Bom L R. 797 at p 800 ( = 83 Bom GGO) 

3 Nilahanthn does not approve of the litoral and (forced interpretations of innda and 
svadhu given by others NllaLantbn as is often the case cites two illustrations from the 
PurvamlmamsH Consecration of sacred fires is enjoined m such Vedio passages ns ‘ a 
brahmana should consecrate fires in spring Ac ’ There is tho passage ‘ one who has had 
sons and who has black hair Ac ’ As conBccr.ation of fires has already boon ordained, this 
passage only prescribes some detail about it. If tho passage he construed literally ns laying 
down both conditions ( having sons and having black hair ), there would bo two vtdhxs in one 
Bontonco (i o there would bo vUUya-ihcda) which is a blomiBh ( vide above p 121n 2) A man 
may have' no son till his hair turns grey and then bo oarmot consecrate fires if the literal 
sense wore taken Bo by Inksana ( by indication ) all that the two words mean is that 
vigorous manhood is the time for consecration of fires ( i e one must not be a mere youth 
nor old ) LaksanS, which is only a fault ( if any ) of words is to bo preferred to vakya- 
Tihc^a which is a fault of sentence Similarly the words ' he measures half inside Ao ’ are 
not to be taken literally, but only as indicating the region where tho post is to be planted. 
Vide Jaimini lU 7 13-14 and notes to V M pp 190—191 So in Mann’s verse the 
words pmda, svadha and the rest are not to be 'taken literally There is on adoption not 
only S3varano3 from the natural father as regards gotra, estate, pnida, but there is a 
saverauea for all purposes with the natural father’s family. Q'raddkas are subdivided in 
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After Btertfng the toplo of dvjfdm^xfyiyanaM ( gons of tvro fathari ) 
•with the •word* Ncnv if boub 'jthether adopted ptnrehosed or bom of appo- 
inted danghtere (jjufnid) become dorold of pratttira (i e lose the piM- 
twra and therefore the gotra fchey had by birth ) on accoimt of their being 
accepted by another ( a* hi* ) they become dvyitnnfytaaa ns to ^rhat KE 
tySywna ( then) says if they ( thoae who tate <?affafca a.o ) have no lone 
bom of their ^T^ves then theae ( eona daitafea pnrohaaed, pntrikSpntra ) 
ehall take the eatate and offer ptp^a to them np to three anoeators and if 
both ( the person taking and the person giving ) have no Issue, they ( the 
dattata, the purchased, the patrlfcttpntra Ao ) shall offer ( pm^a ) to both , 
in one and the same ^Hlddha he (ibe son adopted pnrthased Ao ) sbould 
repeat both the giver and the taker after having separately intended (the 
same piij^a for both ) np to the third ancestor that has referonoo to the 
dvySmnfyayapa ( and not to the fim|de adopted son)» since* the opening 
wirds are they become dvytmnfyttyai^as Therefom the dvyfimnfyt 
ya^ ■when the natural father or the adoptive father has no other son should 
offer the plnda to him and take the estate, but not xvhen another son exists 
■^hen however both ( the tmtnral father and the adoptive father ) have 
auraea ( legitimote ) eons ho ( the dvyfimusySyoija ) shonJd give 
to none ( of the two fathers ) and should take a fourth part of the share 
that belongs to tbo rturosa son of the adopter lineo Yaaif|ha ( 15 9 ) 
iayi If after a son is tsken in adoption an ottrrtso ( son of the bod> ) bo 
bom be ( the adopted son ) shall bo the recipient of a fonrtb share and 
sineo KstySyana says 

Tsriom ways. Om dlrlsloa It Into fCrtann and ef^oddi*t^ s'Tlildh^ it one that 

It ofltred on a pamr« L o. cm am\Tt*yi ( ntw moon ) toll moon Ac. It U pcttiwined with 
spr^Ul rtpiTd to th»a paternal aneratora with whom am a^saoUtrd tho wire* ol lha 
three jntenni ancestors and the throe male ancestors ol one a mother and thelc 
wires aim am Inrohed In this s riddha. The ckoddi ^ Is perlonncd tor a alncle 
pCTsem Baplndlkarnia Is a rite performed tor a deceased yemoD at the end d n year trom 
death or on the Hth day Irora doath whecehy trom being a pre/n be is raised to the 
pcNltkm o! a plfr and shares the nescxlesalont; with tho ancetlort The son d the 
l«4Jla da/falo, according to Ntlakaptha la looflot lo the pirmpa Ac, pipdas to hlr father the 
adopted man to the sAopW alone ( as his Rrandfather ) and to the adopters f th*r bnt 
not to the natnral titber { of the adopter ) and the latter*# /of her Rlmllsrly the grsni3«n d 
the lfrdfojJa/|a?La oBcrs plndas to hi# lather ( aon o( tho man adopted) his grandlstScr 
Itho man adopted), and to his great^rrandfaUuiT ( the person adopting ) hot r t to 
th natnnl father of lUo man adopted. thoaf;h the Utter alao U In a way a gTcat-tTondfather 
1 Thl pnaaapi Is Ttrlooily read by lUradatta. Bha{JoJl and others. WTvn oPerlDg 
or# rtnla,thodT7lmnayIyapasnulolnterd It both for tho Rirer and the adopter who* n «ra 
he war to repeat, the second for th# tath r of tha glrer and of the adopter and sn nn. 
Afeordlng to some writen two plpdas were to ho oO red to lb* glmr anl th adopter 
I pnrat ly two to their fathm and two to (heir prandfalheta. Vide notes to V M IT 
In a w U bn wn Ter*" a-rtral means In arrlTing at the correel porport of a pa«a-a are 
IaH down ail «|atrarta (opmlng arords ) and a/diaAKVa ( eonclndlop worUJ 
abhyirt { «lt stlMi) opffrT«|3 pbola orfhsclds and «f dpofff Sjlsbanjha h pi r IW 
on the flrit o an* ( npaimraa ). 
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If an aitraea pon bo boin, (ho ( otboi kinclt; of ) sons take Ibo foinfch 
sbaro, ])io\J(lc(l (hcj bolonc; lo (1)0 saino cn'^lc | bnl- lliosc ( soconclniy 
sons ) \\lio do not belong to (bo saino cnslc ( as tbnb of Lhcii fafchor ) aro 
cnlitlcd to food and raiment ( alone ) 

The lending of the Kalpatnru is ‘ take (bo thud sbaro Viinunc- 
s'^\nia tiavs ^ llmt * sixvarndh ( m (be iciso of KaLjajana ) moans ' tho 
Isctraja, the daiiala and the like When both ( Lho adopter and tho 
givci of tiio dvjaimisjujana ) have no ( ollioi ) son, bo ( (be dvyivmnsyu' 
5 ana ) should perform a single s'ruddha onlv for both ( gi\oi and adopter ) 
in the manner alreadj doehrod above in (ho woids ' in one and the same 
s nlddha Ac ' As to%\ha( Karsnajini ( quoted ) in ncmadii says ^ 

'Whoever may bo (ho members belonging (o the lospootivo families of 
the fathois (natural and adoptive ), (ho adopted sons and the lest should 
pcrfoim thoii conjunction ( sapindiha') ana ) on their death with tho 
pit ) 8 in the lespcctuo families ( of birth oi adoption ) Tho sons of 
them ( of tho dattaka and tho rest ) should porfoim ( tlio sapindikaiana 


1, The Mit on Ynj II 132 gocR this explanation of iOi arn?!// and evplains nRainriiiih 
as * 1 nnina, gudbaja, sabodln, and pannarbhavn ' 

2 Tbcfio vorsoR ba\o been Aariouslj explained bj Kamalnkara, ncmndri and otbors. 
Vide notes to V AI pp 101--107 for detailed explanation Tho sapmdlkarnna of a docoasod 
person IS alwa% s made with reference to lus three immediato paternal 'aneestors If a 
jicrson dies in the natural father’s or adoptive father's familj of the datlaln and ho has 
to perform the 'iapindllarana of that man then ho ( the dattaka ) should associate lho 
dccensod avith tho latter’s three ancestors If tho datlnla is himsolf dead, his sapmdlkarana 
has to bo performed by his son with tho three ancestors of tho dattaka, father, grandfather 
and great grandfather But ho had two fathers ( natural and adoptive ) So in tho plnco 
of the father of the dattaka, two names ( of tho natural and adoptive fathers ) aro to bo 
repoated w’hon offering tho pinda for tho fathor-of tho dattaka If the grandson of the dattaka 
has to perform tho sapindana of his own father ( i c of tho son of the dattaka ), thon tho 
dattaka will bo the father of tho deceased and tho grandfather of the deceased would bo tho 
natural and adoptive fathers of tho da/fnin Nllakanfba says that it is only tho natural 
father of tho dattaka whoso name is to bo taken ns tho grandfather { when the deceased is 
the son of tho dattaka) YTion it is tho great-grand son of tho dattaka who has to 
perform the sapindana of his deceased father ( i o of tho grandson of tho dattaka ), tho 
father of tho deceased is tho son of tho dattaka, tho gmndfathor is tho dattaka himsolf 
and tho natural and adoptive fathers of tho dattaka occupy tho place of great-grandfather 
Tho question 18 whether >in tho sapindana of tho grandson of tho dattaka by the great- 
grandson, both names aro to be repoated with reforonoo to tho pinda for the 
great-grandfather The answer is that thoro is an option, viz. tho namo of tho natural 
father of tho dattaka must be taken as the great-grandfather of tho deceased grandson 
of the dattaka, but the namo of tho adoptive father of tho dattaka may or may not be taken 
with reference to the pinda for the great-grandfather Tho words ‘ esS tnpaurusl ’ aro 
capable of several meanings Aceording > to Nilakaiitha they seem to mean that tho 
relationship duo to pinda extends only up to throe generations i e the adopted son, hfs 
son and grandson are connected with tho adopter by pmda relation, but tho great- 
gcand-son of the adopted person is not so connected with the adoptive father. 
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of tho dattalca ) vnth two (natoral and adoptive fathere) while the grand 
Bonfl of them ( of the dattaha and the rest ) sbonld perform ( the oapn^ 
kara^ of their father the aon of the dattaka ) together with one ( i e 
the dattaka ) As regards the foorth generation ( i e the great-grand 
eon of tho dattahi ) there is an option. Therefore this ptnda relation- 
ship extends to three generations only *On days ( snoh as new moon ) 
ooramon ( to all deceased anceatore for performing s^rSddha ) there is no 
distinction os regards members of the gronps ( of the dead on tho natural 
father s aide or the adoptive father s side ) but on the day of the 
anniversary of death they ( tho datiaka and the rest ) should perform 
according to the prescnbed mles the s rSddha with reference to one 
( deceased person ) only 

that also bos the same import os the text of l^tytyana ( dismissed 
above ) The meaning Is as follows The dcydTnu^flyaaa adopted eon 
and the like should perform the fiapindikara^ of i>ersous dying in tho 
families of their natural father and their adoptive father with members of 
their own gro n p vis their fathers and the rest , but tho sons of the adopted 
son and the like should perform ( the sapip^ikarapa ) of the latter in con- 
juetion with both the natural and adoptive fathers The grandsons of them 
( of the dattaka Ac. ) also ( should Join ) their ( deceased ) father with the 
dattaka who is their grandfather and with tho namral father of the dattaka 
( who 18 their ) great-grandfather Caiurih4 puruf^ ( as to the foarth 
generation ) means as regards the great grandson of the dattaka 
Ohandah means volition ( Tho meaning ii that ) tho great-grandson 
of tho dattaka the sapipdana of bis own father I e grandson of 

the dattaka may repeat tho namo of the adoptive father or not, hot ho meat 
repeat (or invoke) the name of the natnrol father (of the rfaffata) ^t tho 
new moon and other times that aro ert'fAdronn ( ooinroon I a. when ono 
may perform a srSddba for all ancestors Ac ) srSddba should be offered to 
mcmbcTB of the famdiot of the natural and adoptive fathers wbflo on the 
day of tho anniversary of death a srilddha called th)ddxfta should bo per- 
formed with reference to ono ( deceased ) person onl> 

Seme howoTor say that thoro b no inch thing as a 
(a simple adopted eon) because there is no loit containing a pcwllirc injunction 
about him and further that sinoo thoro it no text positively prescribing the 
condition this son Iwlnngs tons bolli a eon taken ( In adaption ) even 
vMtltoot such a condition is stUl a dnytTmupytll/oif* ami tliat by him 
two irilddhas or ono s rtddha inlondcd for both the natural and adoptlro 
fatlicrs tbould bo j>crformc6 on the day of tho new moon and llia'' lik<’ 
while tho eon of him ( of the adopted man ) should perform tho f 

lorano and the J5drean<uirilddba and tbo rest for tho sJoptc<l man 
( wlicn dead ) In conjunction with both Iho natural and the adoptive fathers 
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and that the same holds good wifch lefeience feo the son of that ( son of the 
daiiaka ) This lequues consideiafcion ( i e this is nofc qmfce coriecfc ) 
Although the hevaladattalca^ has not been mentioned anywhere expressly 
by that very word, yet he ( the IcBVdlddOittOikQi ) does follow ( is established 
as a separate entity) by imphcation from the fact that the text of Mann ( 9* 
14:2 ) already mentioned declares the cessation of all connection ( of the son 
given in adoption ) with the natural father and others and that this ( cessa- 
tion of all connection ) is wanting m the case of the dvydmVj^yyana? 
Moreover, the text of Gautama ( Dh* S 4: 3 ) ( one should marry a 
person who is) ‘ beyond the seventh from out of the relations of the father 
and of the actual. prooieatoi and beyond the fifth from out of the relations 
of the mother’ lays down a prohibition of marriage up to the seventh degree 
in the family of the procieatoi) which ( prohibition ) would be superfluous 
as regards the dvyamusyayana, since in him there does exist ( according to 
all writers ) sapinda relationship ( with the procreator ) Hence in order 
to give this ( passage of Gautama ) its full meaning ( or pmpose ) the 
( existence of the ) IcQvaladatiaka ( as separate from dvydTnu^y^ 
yana ) must be admitted, since as regards him the cessation of the sapm^a 
relationship is declared ( in the text of Mann ) And moreover there is a^ 
conflict between the following ( verse ) from the Pravavadhydya? , 


1 The passage from this line to the sutra of Gautama and the comment thereon 
is referred to in Bamangaiida v Shivap ( 1876) P. J p 78 ■ for the proposition that the 
marriage of a brahmapa livith his sister’s daughter is void on the ground 'of flaptncfa^ship 
in the absence of special custom 

2. Nil. IS quite right hero His argument is that when Manu speaks of complete 
cessation of connection with the natural father he is speaking of a kevala dattaka, though he 
does not us 0 >that word, since all texts are agreed that as regards the dvijamii^yayana there is 
no such complete cessation. 

Gautama’s sutra is similar to what Yaj (1 68) and Manu (8. 6) say , Gautama, however 
Introduces the word ‘ bljinah ’ after the word ‘ pitr bandhubhyah ’ In ancient times there 
were several secondary sons, such as JcSctraja, futr'tkuimtra io Therefore it was possible 
to find that one person was in law the father of a person, while the actual progenitor was an* 
other, as e g in the case of ntyoga, the son born of a woman belonged to her husband, while 
the actual prooreator ( btjtn ) might have been the husband’s brother, or sagotra or some one 
else Therefore Gautama laid down that prohibition on the ground of sapinda relationship in 
marriages extended up to seven degrees on the legal father’s side as well as on the prooreator’s 
Bide It is however not easy to see how this sutra helps Nil in establishing the existence 
of kevala dattaka Gautama is not laying down here a new rule unknown from another source^ 
Se simply summanses the rules deduoible from the practices of the ksfae of his day and 
therefore this sutra must be regarded as a mere reiteration, just as his sutra about ownership 
was held by Nil to be a mere reiteration of what was well-known. 

3 - In the S'rauta sutras there is a chapter on pravaras Whence this verse is quoted 
it IS difficult to say. A man cannot marry a 'girl born of the same gotra as his Some 
goti as have only one in avai a, some have throe and some have five pi avaras The got 7 as 
may be^diflerent, but one or more pravaras may bo common to two goti as A man can- 
not marry a girl whoso father’s yravai a is the same as his. Pravai as are those sages 
whose names are invoked by the sacnficer at the time of selecting priests at a sacrifice or 
’P. 118 { text ). 



128 


VTAVAHABAMAYUKBA 


r B, rv a, 

L II p.caiLii3 


those who arc dvydmufydyanaM gaoh as those adopted or bcmght 
cAniiot marry m both goirob pjat aa in the caae of Sattdga-S^als^lri 

■which declares that the d'ryfcmu^yBya^ has both flofroa and the verso 
of Mann ( 9 142 ) which declares (m the case of the adopted 6tm) the ce*sa 
tion of the goira of the natural father , this conflict can be remored only 
by (postnlating) a distinction (of daffaia) into kevala ( dofioia ) and dvyli 
mn^yu^ For these ( three ) reaeona the ( existence of the ) l^vi^ladaUaL'a 
also If estabhehed 

It 18 for tins reason (i o on account of the distinction between tewla- 
datlalen and dtydnixKfySyana ) that after declaring on the strength of the 
text of Mann the cessation of saptnrfo relationship between •\rjnna the 
son of Knnti who was given as an adopted daughter to Kuntibhoja b> S’Bra 
and Subhadrtt a daughter of Vosndeva son of B'Cro and after declaring tliat 
this passage of Gantama ( 4 3 ) is merely conoemed with the prohibition 
( in marriage ) of even a girl bom m tho line of ( lantdno ) the pro* 
creator and after raising the doubt that Subhadri was not fit to bo 
married by Arjonn DhaJta Semes vara jrata forward the oxi^nation 
( refuting tho doubt ) vm the assumption of a distant relationship, whicli 
( oxiiatiation ) was offered in the YRHilca' ( m the TontravSrtika of 


they an, aaccrdlng to otban, tHa aoMctou o< foonden ol wah potro 8 aU Irii an a 
nt^rUioti of Uto KaUa, vbo an a braach e( tha TU rlmUn goitc vbUo lha 8 adg\» 
an a nbdirliion of tho Dh&tadrlja ^ro. On the wife ol a 8 aaafts a B al* Irt begot a 
■on by at>K>7<>< The descesdanU ol Un •<» ao begotUo canu to bo oallod 8 aoditvS ala Irit 
aad tliey could Dot marry lo both ^otroa lii. BhIiadrSta and YU rimltra. Tide sotr« 
to V M p.l?9 Tbe aigtuneat oi Kllakapiba U that the eonflki between the Tcrao Irom 
Ibo prardrOdA|Oya and that of ilaoo loada to Ibe iDicresc* that they rtAr to dUllDot 
Unda ol daliota (La. tb«r« U a Ti^javyaTaatb\ ) tIz. dryima^yKyapa and Icralo. 

1 ilandUi (p,C3) lo hu traaalatkm makaa a mats ol thll •omewhat dlCOeoU aod IqtoI 
red xwaxage, H had apparcntlj no clao to what the YirtlLa wai and what Botnea vara mid 
llu traniUUon by an axplaoatias tnaded on a Virtllca text that tbon waa no rtlatloruhlp 
(bstwocn Atjana and Sabbadri) alter tho adoption la absurd. Ur Oharparo ( p 80 ^ 
tolkma him aloHMt word lor word The VXrtlLa U the Tanlnr tllka ol Kum^rila ar>d 
l)h^l(a Borne* rara ii the aatbot ol a learned conmoouiry on Ih* TantiarlrtlLa. called 
Kj&yasndh^ (oiTUuaha ) Ttu TantraT&rllia cnlcn into an eUbemto dlacnaUm ( pp 
14S-1M ) about tho Upv* from Rood coodact aUrlbutcd to aacUint tag« and epic 
The chaigi) bronght agalott VlaQd4>a (Ki^l and Arpna li tbat they 
niMTied tholr own raalemal nusUa dao|blen, RnkJalpl and SubhAirS reap IW ly 
whiebi fothidJcn b rom ancient time* there wa* a conflict ol aIowi at totnanjInR one • 
mnlcraal uneU* dauchter Uaadblyana ( Dh. 8 1 I IT-lt) «aj* that Ihlt wm 
praelled by the *>nthcrnen and eondoiODa U blmMlL Dal •omo aoalbfm wrllm J»L* 
jlidbara and tho anibor ol ih* SrartleandnU delecd tho practie* S'Bra lia-l a ton 
Natodi.'T* and a d URhler t yUi^ He rito Pfth^ In aJoplIoolo hi* r*t mil aarl an 
Kontlbho-v (UahUh^rat Adi 111 13) The ton el lyibl (erKontj) ItiUBi 
Babhadrt It tioVon ol t the dacRhtcr el Natadera and tltUr cl t* odcra (Kypa) 
Vide Adlpirra 210 iT-lfL \Tjnir» m rriod SohhadrL, wbowatlhot bit materett u I 
ditHhicr 11 the UxU are toleUien nUrally U«t a maternal uetk* dau bUr it a ttry 




B. IV. 5. 32 
M.p.6211 20 35 


ADOPTION 


129 


KumSrila ) As fco whafc a wiifcoi says ‘ SomcsVaia ou the sfciongtli of Gau- 
fcomas text declaiod that; Kunti liad sapinda lelafcionship foi soven geneia- 
tions in the family of S^Iia also fchafc remaik aiisos fiom not ( caiefully ) 
studying the woik ( of SoniesVara ). Foi, ho (SomesVara), having fiist lefer- 
led to the cessation of sapinda lelationsliip (on the stiongth of Manu), 
spoke of the text of Gautama as meant to piohibit ( maiiiage ) in the family 
of the progenitor, but not as convoying that there was sapinda lelationship 
( of the adopted foi seven gcneiations in the family of biith ) 

Thus the two kinds ( of adopted sons ), li-ovala and dvydmufydyana, 
being established, the condition also ‘ this belongs to us both, ’ is established 
( in the case of the dvydmusydyana ), since it has an evident ( visible ) 
purpose, VIZ. that the adopter may know that he ( the son taken ) is the son of 
two fathers 

^And the simple adopted son ( Jcovala duitaha ) has sapiiidoi i elation- 
ship for seven generations in the family of the adoptive fathei ( pdilaka~ 
pitr) and for five generations in the ( adoptive ) mother’s family 

neat sapuirfa ( being third from the common ancestor ) Vido YSj I 62-*53 The 
answer of the Tantravartika is that Subhndra was not a real sister of Vasudova, but only 
his cousin, such as a maternal aunt's daughter In popular language such a female 
cousin 16 called sister and Somes' vara notes that among the La{.as ( people of southern 
Gujarat) that was the case in his day This assumption of a distant relationship in 
Subhadra to Vasudova ( sanibandha^-vyavadhana-kalpana ) is the explanation that 
Kumanla offers as against the charge that Arjuna married his maternal uncle’s 
(Vasudova’s ) daughter Not being the real sister of Vasudo^a, she was not the 
daughter of Yasudeva Some urged that Kunti being given in adoption, there was csssatiou 
of her relationship with the 'family of her natural father S'ura and his son Vasudova 
according to Manu ( 9 142 ) and so her son Arjuna could very well marry Subhadra oven 
if she was the real sister of Yasudeva and the daughter of Vasudova and there was no 
necessity to assume that she was a cousiu only This view of some quoted by Somes' vara is 
referred to bj Nil in the words ‘ after declaring the cessation son of S'ura This view is 
met by the argument that, though Pptha was adopted by Kuntibhoja, still there is an express 
prohibition in the text of Gautama( 4 3) about marrying one within seven degrees in the lino 
of the procreator { S'ura, the natural father of Pjrtha hero ) and so if Subhadra were really 
the daughter of Yasudeva, she would bo brjasantaiiaja with reference to Prtha’s son and 
would bo ineligible for marriage (apanneya) with Arjuna All this is compressed in the words 
‘ after declaring and after raising the doubt by Arjuna ’ All this discussion serves 
the purpose of establishing that there are two kinds of dattaka, kevala and dvyamusyayana. 
Pftha was kevala dattaka and so it could be urged that there was cessation of sapinda rela- 
tionship The words of Gautama simply prohibit in express terms a marriage with one born 
Within certain degrees from the progenitor ( but they do not positively say anything about 
sapinda relationship ) Somes' vara himself held the view that Subhadra was only a cousin 
of Yasudeva ( i e ho assumed with Kumanla that there was sambhandhavyavadhana ) and 
so Arjuna was not guilty of marrj ing a maternal uncle’s daughter Vide note^ to V M* 
pp 199-204 where the relevant passages from Kumanla and Somes' vara are quoted, 

• P. 119 ( text ). 

V. M. 17 , 
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Ab regirds Mvhat Vrddha^H3autAma Bay# — 

Those BODS, vix. the dattata tho son porohasod end the like that ^ere 
made bo •mth tho adopter s QiAm become memberB of the ffoifa ( of the 
adopter) by the rites (of edoption) but Kipxnda relationship (between the 
adopter and tho adopted) it not prescribed ( as anting fromtho rites) 
and as to what Bfhan — Mann says 

Sons given purchased and tho like have sapindo relationship with 
their natural fathor to tho fifth and seventh ^ degrees hot tlioy take the 
goira of their adoptive father 
as regards ako what NSrada says * — 

Sons ( secondary ) are brought up in the respective goiraB ( of tho 
adoptive fatherB ) just like ( legitlmato ) eons for religious purposes 
thoy arc Intended to participate in the share ( of property ) and in tho 
funorol oako only 

all these texts are without any authonty ^ ( I o they are spurious or apo- 
cryphal) Even i! they ha aukhontative, they serve the purpose of propound 
mg that the dvyimxifyilyana has no sopi^wia relationship for seven gene- 
rations In the family of the adoptive father since as regards tho eimplo adop- 
ted son ( I’tvala-daitaha ) sapnjda relationship for seven genoratlons in tho 
adoptive father s (omUy has been declared by the text of Qautama (Pb 
& 4 3 ) cited above and since by tho text of KTanu ( 0 149 ) tbo cessation 
of lelatioDSbip in the nstnnU fathers family has been doclared 

^s regards tho dtclum of a rospcctaUe author In tho SdpindyaniTWWj/rt 
a boy ( given in adoption ) whose upanayana and other purificatory corc- 
monies ( samstdras ) were performed with tbo pofro o! the notural father* 
hfls taptnda relationship In tbo natuml father • fsmQy for seven and five go 
notations on the fathor s side and on tho mother s side ( rcspootivoly ) and in 
tho family of tho adoptive father for three genoratlons since in tho odoptlvo 
father thoro is ( in such a case ) absonoo of the status of being tlio procrcator 
and of tho status of being tho author of investing with tho iicrod thread 
wliich ( two positions ) bring about tho status of being a piff ( father ) * , while 
1 TbU pimgo of \ nldbi'Caatama {•nd Uudllk ■ tnnsUtloQ) li rtfamd tots t atuh^i 
T Ootfnd I Bom. I*. It. 1 0 st jv, T7l ood tUi oiyamoat Uiat gotnU m»nt »tsU of 
lIonCD 'ftM not ocecplcd. Tbc BorJi STJQoIrstn yo may also mean wbo wem 
odoflsd bdofl of flHi umo gotn ( la tbdr oataml Umtly ) u tbo sdoytor a ( fdra ) 

1 Tbrto Tronic rrf-^ to Ibo talo that itpln-fa roUUooiblp exUadl to aiTcn drprci 
OQ (ba titbet ■ tldo and G>e oa tbo molbof t. 

0. Tbs %ord only rTig.,i-iU aocordlDg to tbo D. M that tbero ii no rtrtpU rcUllon 
kblp with Ihi oJoptlTe fitber wbtl oocordlnft to tbo iEpl^rfya'inloi'diii 'isolM In iLo 
SlrpAyulndba the word Jon not allog tb« d^Uts that rcUtloo with the oJopllw fitter 
bat DfgitlTrt It lor •<*T«n genentlooi. 

4 Xksramnci tboorbrlnil and aatboriUtlro works on a ao^lra and r» an 
kanpt nieaea DOtfoond In any aatbortUtWo wort (llbe Apwtttla ^ e ) 

6 One who lallUles Into NoJla ttody to ablcb bponsyona Itod* I» oll-d rifi 
TldaM no IL ltd. 
r iwfuxij 
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one ( adopted ), whose ( upannyana and other ) samsJcdras aie perfoimed with 
thegotra of the adoptive fathei has sapmda lelationship only with the adoptive 
Jathei and the rest for seven and five geneiations’, we do not know on what 
authority ( or somce ) this dictum is based ^ And morever, if the j^doptive 
father has not the position of a 'pitr ( father ) on account of the absence of 
being the piocreator and being the imtiatoi into Vedic study ( in the case of 
an adopted son whose wganaynna was pcifoimed in the natural family ), 
how IS it that ( it IS said that ) the daiialsa has sapmda relationship ( with 
the adoptive father ) for three generations or how is it that he is to perform 
the s^raddhas of the adoptive father and the rest ? Nor can it be said that 
being the 'pitr{ m the primary sense ) is necessarily co-existent with ( or in- 
variably concomitant with ) sapmda relationship so that when there is ab- 
sence of pii'itva (in the primary sense of being the piocreator or the initia- 
tor into Yedic study ), there would result the absence of sapinda relation- 
ship. As a matter of fact the 8apin(^ relationship ( of the adopted boy ) 
with the adopter and the rest has already been declared by such texts of 
Gautama and the rest as ‘ beyond the seventh out of the father’s relations ’ 
( Gautama Dh 8 4 3) This is the direction ( i e this will sufiSce to 
elucidate this topic ) ® 

Now ( begin ) the rites of the gift and acceptance of a son All ( men ) 
that have several sons have the power to give ( in adoption ) only that son 


1, The Sapmdyanimaya is a work of S'rldharabhatta, a paternal grand-uncle of Nlla- 
kantha One ms. of it in the Deccan Oollego collection was copied in 1691 AD At the end 
of another ms {No 209 of 1882-83 ) itiscillod Sapmdya-dl pika also On account of this 
relationship Nllakantha uses the plural and the word ‘ manya ’ ( worthy of respect ) with 
reference to the author. Vida notes to V M p 206 for quotations'from^ the work. 

2 This sentence is quoted in 36 Bom 339 at p 350. 

3. In the words from ‘ if the adoptive father ’ ‘Nil argues against the dictum of the 
Sipindyanirnaya The argument of the latter work is that a man is called a pita either be- 
cause ha procreates the son or because ho performs his upanayana ( which is as if a second 
birth ) If a boy is adopted after upanayana the adoptive father cannot claim to bo a pitr 
of that boy in any one of these two senses , then Nil asks, why should the Sapindyamrnaya 
yet say that there is sapmda relationship for three generations ? The Sapindyammaya might 
reply that where the adoption takes place after upanaijana, there is pit) tva in both ways in 
the natural father and so there is sapindya with the natural father for seven generations and 
with the adoptive father only for throe, as a pinda is to be offered only to three paternal 
ancestors Nil replies by saying that wo cannot assert as an invariable proposition that where 
there is pitrtva there is also sapindya That proposition fails in the case of the kevala dattaka> 
who, according to Manu, has no sapindya with the natural father Nil further says that 
conceding for argument’s sake that when a boy is adopted after upanayana is performed in 
the family of birth, the adopter is not his pita m any of the two ways mentioned above, it 
would not necessarily follow that there is no sapindya between them, since as shown above 
pHHva and sffptnrfi/o are not invariably co existent He says that on adoption there is tho 
same sapinda relationship between tho adopter and tho adoptee, whether it takes place before 
pr after upanayana is performed in tho natural family. 
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who U iK)t the eldest * whAe m reg&rdi acoepting (a son) all to whom either 
BO son wai bom or whose bob la dead ( have power ) women whose bn*- 
bondi are aUve ( ore entitled to adopt ) with the permission of their ht»- 
bonds > foUiiig husbftndfl ( women can adopt) with the permimion of the 
( hmbend s ) father and the rest ^ In the case of • fidras a daughter s son 
or ft filter e *on must be taken in adoption and rot any one elie, while by 
men of other olasief a near apxnda ( *hotild be adopted ) foiling him a 
remote laptncfa ( may be adopted ) but not one belonging to another caste 
The donor on the day of adoption having recalled the time ( the year 
month tithl i.o ) and having mode the mvkalpa ( the rdlgions and solemn 
declaration ) 1 shall moke a gift of mv son for bringing about a cessation of 
those vanons oousequenoes that ore duo to the relationship of father and son 
and the like mntuoUv subsisting between me and others ( on the one hand ) 
and this Km ( on the other ) and for the creation of those various oonse* 
quenct* due to the various matoal rtdationitdpe such as that of father and 
son and the like between the adopter and others ( of his famlli on the one 
hand ) and this boy ( on the other ) ’’ahoold perform the worship of Oa^es'a 
ttmifsvdoona the worship of the and Vpidhls rSddha * The adopter 

having obsarved a fait on the day previous to the da^ ( fixed ) for adoption 
having turorooned his relahvea on the next day ( after the fast ) having ii> 
formed the ruler of the (intended) adoption of a son having recalled the time 
( year Ac. ) having mode the sanAtilpo I aboil adopt a son for bringing 
about the cessation of the varlons rclatkmsbiF* of father and ion and (bo like 
mataally subsisting between this boy who is going to be taken ( In adoption ) 
and his natural father and others and for* the creation of liioso various 
consequences (or obligations) that are doe to the various mutual relation- 
ships of father and son and the like botwoon us end ours ( on the ono liond 
and tins boy on the other ) and having performed with (an appropriate) 
BanLilpn (in each case) the worship of Oapes\ spostirJeoTva, the worship 
of tlio i/dfps Yfddhis rlddha the choosing of an SeSrya (priest for the cere- 
mony) and the honouring <if the Idlrya with car ings nng two gnrmentf a 
turban WOtiA'UprtW*® and tho rest should feast three htthmanoi and liN re- 
btires Then the dedrya liaving made tho lantalpa 1 ilisU perform my 
dntios ( in this nte ) having performed Ibo rites commencing with the mark 
Ing cut of lines on the altar and ending with tho consecrallon of tiio Gro 
( on the oltar ), having repeated ( the texts ) op to ( including ) cakso^i liyma 

1 Td CAimdula} t 1 i^i J omcSan<trd Si Bom SC? at p. BT7 Riot ■ 

»U hMlDg m^y pt Insdoptlcnon who oot ibe eldest U yrefenTd to 5I«i>dUk » t«.C3 

a. TWi eorrolor»te^ thomtlcifmcont'doed lap llSnA ri tb#' loo la /lAI«a 

lei T 0«rwiia(jt^vda U Ikna L, It 300 ( 1 C. ) 

а. For <nt*a and tb* railri rldoalnto p 6C*l and p 19 TV t( Utl-a t 

pcrtjrrac'l »h«i iVto l» an sd Jill a to tb') Linily or on ■ Joyial 

4 Thi* claow U qmlfd iQ KaljoiuL* T ^wmj.|>a II Bom- I-Il* *Tl7 »l P- •‘‘13- 

б, Madhararts «u tn np«cf booe) sM coidi mods to kb fcolry* V U rlH3«>B 
for a rile or to lo Looourrd fa it inch k» % Ubj •oiHb'Uw Ult^t lo Uw m*t mAlor pitir 
nxl oBclo de 

r 111 (Uil) 
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afc tile time of placing fuel-sbioks on tbe fire, and (having made the sanhalpa) 
' I shall offei to Agni V7ho is the piinciiial deity m this rite, to Vayu, the 
Sun, Piajapati one oblation each, one oblation again to fire and six oblations 
of boiled lice to SSiyasavitii, and the rest to (Agni) Svistakrt,’ he should 
petform ( all the rites ) ending with djyotpavana } Then the adoptei haying 
gone neai the giver should make a request ( through the priest ) ‘ give your 
son while the giver, after reciting the five rhs ‘ ye yajnena ' ( Eg X 62, 
1-6 ), reoalhng the time &c and having repeated the words beginning with 
‘between me and others' (vide above p 132) and ending with ‘for the creation 
&c ’ should declare ‘I make a gift to you of this son who is decked with orna- 
ments according to my ability Of the five verses ( beginning with the 
words ) ‘ ye yajnena Nabbanedistha the son of Manava, all the gods, Jagati 
( are respectively the seer, the deity and the metre ) and they are employed 
in the rite of giving a son The adopter, having accepted ( the boy ) with 
the words ‘ devasya tva having recited the psalm to Kama^ as laid down m 
his own s^akha (recension of the Veda), having muttered the ‘ angad- 
angat ’, having smelt the head of the boy, having decked him with clothes 
and the like, should take him inside the house to the accompaniment of 
auspicious music Then the dodrya, having pei’formed the rites beginmng 
with the ajyct&thdpana and ending with djyahhdga and having offered 
oblations of clarified butter itself to the accompamment of the vyabrtis se- 
parately and together should then offer boiled rice * ‘ Tastva hrda ’ ( is 

the maniTa ), Yasus^rut ( is the seer ), Agni ( is the deity ), Tnstup ( is 
the metre )i its employment is in the homa with boiled iice that is the prin- 
cipal ( rite ) in the adoption of a son ( After repeating ) ‘ Tas-tva hrda ’ 
( Eg Y 4 10 ), the offering should be surrendered with the words ‘ this is 
for Agm, ( it IS ) not mine ' ( now ) Of ( the mantra ) * tubhyamagre ’, 
Sfirya-savitri, SSrya-savitii, Anustup ( are respectively the seer, the deity and 
the metre ) ‘ Tubhyamagre ’ ( Eg» X 85 38 ) , ‘ this is for Slrya-savitri, it 

IS not mine ’ Of the five ( mantras ) ‘ somo dadat ’ ( Eg X* 86 41-46 ) 

SGiya-sSvitri, B'Srya-savitri and Anustqp ( are the seer, deity and metre ) 
The employment is as before, ‘Somo dadat’ Then he should finish ( the 
homa to Agm ) Svistakrt. This is the ( whole ) rite ( of adoption ) 

We return to the sub]ect in hand. Katyayana states a special rule 
about the division of debts! 

__ I 

1 Ajyotpavana consists in punfying clarified butter 'by passing two bus'a blades 

through it _ 

2 Vide As'valayana-s'rauta 6 13 and Ap. s'r s 14 11 2 for slightly differing kUmastutis, 

8. AjydbMgas are two offerings made to Agni and Soma respectively to the north-east 
and south-east of the ahavatiiya fire. 

4 The vyahrlts are the mystic syllables hhuh, hhuvah and svah The offerings will be 
accompanied with these syllables as follows ‘ Om bhu^ svaha, om bhuvaj^'SvahS, om sva!^ 
BvahS, om bhurbhuvah-svah svaha.’ 

• P, 122 ( text ). 



IM vrATAHARiaATWHi £ - » - ^ ^ 

The debt of the father the debt ( inourrod ) in relation to ( i e to 
pay off ) the father s debt one e cnm debt and 'what l« incnrrod by oneself 
tbeae debts so incnrred abonid alw»y» be cleared C provided for or paid 
off ) on ft partition ■with one a relatives (brothers io ) * 

Pxtrj^dTTXOMinbaddham means what is incurred for paying off the 
father a debt Afmti/atn ( ones own debt ) means what is incurred by 
another for the maintenance and the like ot one's famOy 
The same author ( says ) 

A debt oontraoted by a brother a paternal undo or mother for the 
sake of the family should all be discharged by the ooshareranf the ( ances* 
tnl or joint 1 estate at the time ot partition 

As regards also the debt that Is less than the T^ktha ( ancestral or 
joint estate ) the same author ( E&tySyana ) says 

Having paid the debts and what is promised ( lit bestowed ) through 
affection, one should divide the rest^ 

Fradattam means promised Namda (p 107 v 33) says 

*What remains after ( providing for ) the gifts (promised) by the father 
and after paying off paternal debts tbotdd be divided by the brothers 
otherwise the father rrould remain debtor 
Piij-ddya ( m this ■verse ) means what Is promised by the father The 
same author ( KSrada ) says 

*77hftt has been given (or promised) for rtbgious purposes and what is 
donated through affection by the father and the debt incurred by him 
self ~^eae and the vUibU estate should he divided There Is to bo no 
( other) payment out of the paternal estate ( oicept the abovo at the time 
of partition ) * 

The meaning it whatovet is giveni that is whatever la promUed to ho 
given for rcHgioos porpotes and out of affeofion whstovor (debt) fs con- 
tracted by the father himself ( this U the moaning of *vrM yeQitam ) such 
debts and the visible wealth should bo divided there is lo ho no payment 
out of the paternal esute of an^dbiog beyond those debts ( and obligations ) 
Even when there is a sufiMCion of some ( patomal wculth ) being |not visible 
( i 0 not brought forward for division ) the tamo author ( Nlrada ) sa>*s 
\ isible wealth ( ru ) houses and fields quadrupeds ( and the like )» 
should bo divided If there is a suspicion of (there Imnc) coo«aled G^lnt) 
wealth an ordeal js prewibed in such a case Household ntemlls, l)easl^ 


1 TbU Tcrw liqooUtl in /Vmqj7»o rif/ai t t'afjmrayjcm^r 4 Mvb 1 (t B.) »1 r ^ 
1. Thli t» quol<*-l In /Vnrtfj i Pi/ldi J'oj^mgyan^r A Jlsd 1 ftl p 4^ 
a. TtUwt* U rtrioo 1 lol<Trfet#-t Mdt to V 5I Aprtik* and Hro 

0 crpUln rmn i ;Uim * m^nltjn dtM wlilcb IM Islt rcnjlnM bit 
to par 

p inftovtb 
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of burden, milch cattle, ornaments and slaves, being visible, aio divided 
Mann has pi escribed the Iwsa oideal as regards concealed (joint wealth)^ 
Karminah means ‘ slaves and the like ’ Hence the veiy same 
author ( Narada ) has laid down in the section on oideals the restriction that 
kos'a alone is ( the ordeal to be employed ) as legards this matter 

At all times when confidence has to be secured in case of suspicion 
( that joint estate might have been concealed ) at the time of partition 
among cosharers and when theie are several persons on whom the burden 
of proof hes (in various ways) kos'a (ordeal) alone should be admimstered 

/ ■■ III. 1.. 

Now ( begins the treatment of ) impartible property. 

Manu ( 9 206 ) says 

* Wealth, however, acquired through learmng by a man, becomes his 
. own ( exclusive ) wealth, and so are gifts from friends, gifts received on 
marriage or at the time of offering madhuparka. 

Vyasa says 

Whatever is acquired through learmng or valour and whatever is 
Sauddyika (a gift from affectionate kinsmen ), these belong ( exclusively ) 
to him ( who acquires them ) They should not be sought for ( i e 
claimed ) by his co-sharers at the time of partition ( of joint estate ) 

Sauddyika will be explained ( later on ) And this ( wealth ) should 
be understood (as not hable to partition ) when it is acquired without 
detriment to the paternal wealth 
Thus also Tajnavalkya ( II 118—119 Y says* 


1. These verses and the next are ascribed to Katyayana in Apararka, Sm. 0. and other 
works 

2 The verses of Taj and the Sutra of S'ankha are quoted in Y%salatcla v. Amuisami 5 
Mad. H, 0 R 160 at p 157 and the Mayukha is referred to at p 150 and it was held that the 
rule does not extend to property held by a title derived from the joint family and that the rule 
was' intended to apply strictly to hereditary property of which the members of the family had 
been violently or wrongfully dispossessed or adversely kept out of _posses?ion for a long time. 
Vide also Bajaha v Trimbah 34 Bom 106 at p 110 for the text of S'ankha The texts on 
vidyadhana (gains of science or learning) have been discussed an numerous cases of which the 
following may bo referred to Choldkonda Alsani v Chalakmda Eatvachalam 2 Mad H C 
R 66 , Bat Mancha v Narotamdas 6 Bom H 0 R p 1, Panliem v Paultem L R 4 I A 
100 { =lMad 252 ), Krtslmajtv More 15 Bom 32, Yasantiaov Anandrao Q Bom LJR 926, 
Mctharam V Bcwachand 151 A 41 = 450al 666 {which examines most of the previous cases), 
Gohalchand V Phikamchand IQ 1 A 162 (—2 Lahore 40) In Lakshmany Jamnahaxl L 
R 6 Bom. 225 it was said at p 243 ‘ when they (texts) speak of gams of science which has 
been imparted at the family expense they intend the special "branch of science which is the 
immediate source of the gams and not the elementary education which is the necessary step- 
ping stone to the acquisition of all science ’ In 48 I A 162 at p 173 it was said ' Prom 
maintenance out of family funds dunng the period of education the basis of partibility chan- 
ged to the receipt of the education itself at the family expense and then education generally 
was narrowed down to specialised education which is now the basis No corresponding 
change is however to be traced upon the question what is science m the sense in which the 
ext of the Mitaksbara uses the term ’ All doubts and difficulties as to gams of learnmg be- 
ing partible or not have been remoi od by Act XSX of 1930 which makes all gams of learq- 
ng the self-acqui Bitions of the acquirer. 

* 3? 124 ( text ). 
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'Wlifttever else ib acquired ( by a man ) without defctimsnt to paternal 
estate ( viz ) gilU from Lriends and on marriage that does not boloxig 
to the co-eharera* He, who roeorers property desceading hereditarily but 
BUfltobed away (from the family) shooldnot give ik to (i^ would not have 
to share it with ) his eo-eharerst as also what is acquired through learning 
"With regard to laud deaoending hereditarily but rocovorod ( by one 
oo^harei ) S'afikha deolares a spooled rule 

If one ( oo-sharer ) recovers laud ( dosoonding ) hereditarily that was 
at one tune lost ( to the famQy ) the other ( ootharers ) gob it aeoording 
to their respective shares after giving ( to the reooverer ) a fourth part 
( The meaning Is ) after giving a fourth part of the recovered land to 
the recoverer they should divide the rest ( equally ) with the reooveror 
Mann (9 206 )' layB 

"Whatever a man acquires b> hit efforts without detriment to paternal 
wealth he should not give to his co-sharers nor what is acquired through 
learning 
Vyfisa says 

♦ That wealth which a man aoquims by hU own ability without relying 
npon (having lecourso to) paternal estate ho shall not give to ( or sljare 
with ) his coheirs nor that wealth which is acquired through learning 
K&tyByana doBues what is meant by vidyA labdlio ( aoqulrod by 
learning ) 

That wealth Is said to be acquired through learning wliieh ii earned by 
moans of learning acquired from another with the use of food ( lit boiled 
rice ) belonging to a etrungor* 

The same author ( KWyAyana ) elucidates this very matlDT 

Wliat is earned by learning when a matter lias been propounded with 
a stalce (boloro an assembly for discussion) is known to bo 
(gains of learning) it ti not divided (smong coparconors) at the time ofpsr- 
tit on What is obtained from a pupil or from being an (oIHoiatlng) priest 
or by (propounding) a qnestion or by dolennlning a doubtful point or by cxhl 
biting one s own learning or by disputation (with an ndversary) or b> tpoans 
ol eminent study ( or learning ) is declared to bo vldyddAona J It Is not 
divided on a partition This is the law applicable to artisans also as regards 
wbal is (given) in ciccss (Ijy way of a tip or reward; of the proper pneo 
(olan article belonging to a family of artisans) WTiat Is acqaln^l by Inm- 

I Tlie Utter ball ft Msna 0J05 U 7 I« teal a tall »fr 

>lana »ttb SttotLet hall xrr*.* Irvjtn y Sj aKrrr 
1 Thli 't™ !• looM In J>.rJO ttal . CmuOi 01 All OM .1 ^ OH •» > » *■ ‘‘•'J 
this dcdaltka i« not cxhatuUic lut oaly lUtutraUvc. 
r 115 ( uit ) 
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ing, IS mado ( i. c. acquired ) fioni a impil oi fiom one foi whom a 
saciifico IS to bo poifoimed aio declared to bo vidyddhana Wbab is 
acquired in other wajs than tbeso is common property ( of all members of 
the family ) Brbaspati says ' wlial is olitained by (supciioi) learning 
after vanquishing an advoisaiy in a wagoi should bo known as y^dya- 
dhana and it is not to bo divided \ Bbrgu says ' what is acquired 
by ( successfully ) assorting one’s learning, what is obtained fiom a pupil 
and what is earned on the analogy of a saciificial priest ( i o by making 
one’s knowledge useful to another), ( these ) are ( termed ) vidyddhana. 


Upanydsa means, accoiding to tlio Madanaiatna, the recitation ( of 
the Vedas ) together in hrama , jatd, and the like modes (of combination)^ 
Some say that it means * tlie c^pounding^ of a knottj ( abstruse ) proposition 
in an assembly ’ The construction is panapiiTvaham upanyabie ( when 
a difliculb matter is propounded with a wager ). S'ameana means ‘ making 
known ( or announcing ), prddhyayana means ‘ excessive ( or deep ) study ’ 
The meaning of the voids ‘ s'llpisvapi ' is that this rule about learning 
18 to be understood as applicable also to artisans, niulyddhikam ( beyond 
the proper price ) means ‘ a reward livin-nydya means ‘ supervising 
Here in all cases there is iinpaitibility only when there is no detriment to 
paternal estate in acqmriug learning and in earning wealth by that learning, 
but if there is detriment ( to paternal estate ) then it ( the wealth acquired 
by learning ) does become partible Hence is it that Katyayana says 

Brhaspati says that that wealth is to be divided which is (acquired) by 
brothers that were taught learning in the family or ( loaint it ) from their 
father and which is acquired through valour ( by such brothers so taught )• 

Even where there is detriment to the paternal estate, the acquirer does 
get a double share, since Vasis^ha ( Dh. S 17 51 ) says ' out of thesd 
( brothers Ac. ) he who by himself acquired it should take a double share 
As regards a certain class of vidyddhana Narada ( p 191 v. 10 ) mentions 
a special rule ; 


He, who maintains the family of a brother while the latter is engaged 
in studying, should receive a share out of the Vidyddhana ( of that 
brother ), though he was not promised ( to that effect previously ) 

In the Madanaratna ' ae'ruta ’ is explained as ’ devoid of learning ’j 
but it IS proper to explain it as one who was not promised ‘ 1 shall give 
a share 


1 Krama, jafet and ghana are complicated raethodB of repeating the Vedas, each suc- 
ceeding one being more complicated than the preceding. Vide notes to V M. p. 213 

2. Or this may mean ' the Word rtmn^-nyVtya is only illustrative' ( i. e includes similar 
things ). 

* P, 126 ( text }. 
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Afl regards ( WB&lbh ) e.oqaired without detrhneut to p&ternsl eetato 
GsuUnja' ( Dh B* 28*28 ) meutlons a special rule a learned man, U ho 
obooees, may giro to ( hit ) learned brothers ( a share ol ) the wealth 
acquired with his own efforts Vatdya ( a derivative from ) means 

one who poaseesee vldyfi ( learning ) The meaning Is that he may at his 
pleasure give ( a share of his ocquiritfons) to his learned brothers. Kstyflyana 
says 

VidySdhoiw should In no case be given by a learned man to unlearned 
( brothers and other ooparceners ) but it may be given by a Icornod 
man to ( brothers ) who ore hla equals In learning or superior ( to 
himh A* learned man need not if he is unwilling give a share out of bis 
own ( idf-aoqnired ) wealth to a learned ( hrothor or other copor- 
croner) if he did not acquire It with the help of paternal (h c. joint family) 
property * 

Madana says that this prohibition ( contained In the first of the versos 
above) bolds good if the brothers that are living poesccs other property but 
that in tbo absence of other property a share ( In gains of learning )thould 
bo ^on to them also* 

Bihnspatl ( p 881 v 78 ) doolaroe the Impojtlbfllty of what is bestowed 
os a gift by the father and the Uko 

'Wbatever la given by the paternal gmndlother and the father and also 
by tho mother as well as wealth obtained by valour or on the occasion nf 
marriage bdongi to him ( to whom it U given )> It should not bo taken 
away ( at tho timo of partition ) 

KSrada ( p 100 v 6 ) says 

Both wealth acquired by valour and that acquired on marrlago and 
gains of looruiag^thesQ throe are Impartlblet as also tho fa\our ( gift 
through favour ) bestowed by tho father 
bltytyana says 

"What is dhvajdhria (snatched from a standard) is novor understood to 
bo partible llTwt is seized In battle after pulling to flight tho ooomys 
army or after ondangoriog one s Ufo for Ibo sake of ono s mailer Is terined 
dfitiajdfiffa 
Ttio somo author saj’s 

That Is wealth gained by valour which U acquired when a roaitcr being 
pleased bestows a rcwird on a person who docs a forceful act after cmlan* 
gering hli life* <• 


1 The prinUd fHatsms md* dlttmtiUjr A Ifsnwd ata tnsy aol trt bH 

BulwtKd brolbfn { a ct ) tlx weillb aeqoltcd with Ui 0 »B Thlt rwrporilbo 

U Impllfd (d the rrftJlcz (utoptctl (a tha trsU 
a. TW»U*lwmU IradA p. 191 ▼ 11 

a, Mlykjtca mai« » dliUoeUott between *0^ ^■^•**^**"^ wLIm r 

wrltm do wrt m»te It. 

r iiTfuit) 
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On this subject Yjiisa states a special rule, 

Brothel'S are entitled to a shnio in that woaltli which a man acqiiiios by 
Ills valour aftoi using some common ( i o joint family ) piopoiby such ns 
a Iioi-sc and the like. But ho siiould lie given two sliaics, while the lost 
aio entitled to share equally* 

Y^Ssa' desciihes the nature of saudSyika • 

That wealth is known to ho snudiiyika which is obtained by a maiiied 
woman or a maiden from lici husband oi fiom the fatlior’s Iiouso ( i. e 
family ) or from her brother or her parents. 

Katyaynna saj-s : 

YT'bat is obtained at the time of marriage with a maiden of the same 
caste, that should be known as wcaItJi coming tlnough a maiden. It is 
declared to bo free from taint and productive of piospority That should 
bo known as vaivdhiha ( duo to marriage, nuptial ) which comes ( to a 

man) with his wife All such wealth should bo understood to be a 

moans of securing religious meiit 

What IS acquired in the mode ( described in the words ) ‘ the aras 
form of marriage occurs on receiving a pair of cows ’ ( YS]. I. 69 ) is kanya 
gaia ( wealth coming through a maiden ) b Here also there is impaitibilito 
as m the case of gains of learning, if there is no dctiimenb to paternal estaty- 
But whatevei is acquired in a mode distinct from learning and the like is 
indeed liublo to partition And so Manu ( 9 206 ) says 

But if all of them, not being learned, acquire wealth by then exertions 
( in agiiculture, trade Ac ), the division in that case will bo equal, it be- 
ing not ( earned with help from ) paternal estate J this is the establi- 

■ shed rule 

Iha ( exertion ) means ‘ work such as ngncultuie and the like apitrye 
means ‘ when no help is leceived from paternal wealth ’ Manu ( 9* 219 ) 
speaks also of other impartible property : 

Clothes, vehicles, ornaments, cooked food, watei (i e* wells Ac ), women, 
( wealth set apart for ) yoga and lc§ema^ ways ( or pasture lands )- 
these are declared to be'not hable to partition 

|Pa<ra * means ‘ vehicle’ Clothes, vehicles and ornaments belong to 
him alone who has worn ( oi used ) them, provided they are of equal value 

1. This meaning of kanyagata given by Nil. looks somewhat farfetched His idea is 
that that wealth, such as a pair of cows &o which is given to the bnde’s father in the or$a 
form of marriage by the bridegroom’s side, constitutes his self-acquired property If the plain 
meaning of the words is taken, kanyagata means that wealth which a bridegroom receives 
just at the time of marriage, while vaivahika means whatever comes to him with his wife, 
oven after marriage. 

2 - There is great divergence of opinion about the meaning of patra and yogak§ema. 
The former according to" AparSrka and others means ‘ a document or debt evidenced by a 
document. ’ For yogak^ema vide notes to V. M. p. 217, 

’ ' P, i28 ( text')', t P Y29‘( text ), 
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( ^th the clothes Ac worn by other ooparoo n ers ) bnt if they ere ol more 
or lees vuloa ( than those worn by others ) then they must bo dhlded 
The clothes and other like things worn ( or need ) by the father sbonld be 
given to him who partakes of the s^tfiddha ( feast ) to him ( the deceased 
father ) since Brhaspati ( p 333 v 86 ) says 

The clothes, omamentB bed and the bke and vehicles and the like used 
by the father, should be bestowed on the partaker of the srfiddha for him 
( the deceased father ) after honouring ( (be bifibrnaija ) with fragrant 
ointments Eind flowers 

Manu ( 9 119 ) mentions a special rule about ( the division of ) goats and 
the like when uneven in number ( f o when they cannot be equally divided 
among the coparcener* ) 

Goats ^ and sheep together with beasts having uneloven boots ( like 
horses ) should not at all bo divided when they happen to bo uneven ( In 
relaticm to the sharers ) QoaU and sheep, together with uneloven boasts 
( when uneven and incapable of division Into integers ) are ordained ( to 
be assigned ) to the eldest olone 

Cooked food and water ( wells 4c ) ^ ore to be enjoyed ( by all ooparco 
ners ) according to oircuxQstasees4 \7omen i c. female slaves ( d&sli ) 
when uneven in number arc to be made to work (in turn for the partitioning 
copatccner* ) according to need but if even in nurnber ( in relation to the 
sharers ) they ore to be divided The kept mlslrtases of the father liowerer 
sliouid not be divided though oven in number since Qautama ( Dh B 2$ 
46 ) sa)s there Is to bo no division ns regards women connected ( i ts kept 
li> llie father ) * In the Aafpafaru it is said that by (he word yojja^ 
lyemo are meant councillor* fomn> priests and tho like LangSkf! 
however fa>s 

Those who know (ho essence ( of ciAanna ) say that means 

jTilrta ( charitable works ) and yoga menus vf® ( sacrifica and other 
rcbgious rites) They both are declared to lie impartible as also beds 
arnl seats 


1 Sopped Ibcra tr« 1 16 or 19 bcaiU sad (oar broUi^rt. l^b («U four od * dlrlUcm 

ftcd lb nmalml'T (1 3 or 3 u the otv lotT bo } sro te b* aulgntd t« tb« >r« 

bdI lolo ralQfd ind tb^^r pne* It Dotto hr dUlrlbaUd srawjf tb* brulbwt. TbU ii tb4 

mranlos KMonlirR to MrdbSUtbi and ctb«n. 

a. \\»Ux le. In NafAidAoi T Ital jrowjarri 80 IVam 919 *1 p thU puiv# 

•bout tipbl to well* anJ U in* icdivIiiUv U rtfi-TTtd to tnd tt !• tb*f* bx 

no cil Jecto tlial *1 a pitUtlcm they wrto dl\ld<^ the law wUl pMome that th<*y Crtoilnof J 

to rHaIn tb^ chanfbT of IndiTfilMlity 

tU llanditU bolda tbit tbli niteappllea not oalr to Ibi* caacvlt®'' ^ 1 

I lin-r bat ala to tb* rccenlloei I ft ty aoyccyecd the dliUlojt ItoUwn. Tl^wiwotJ* 
worn n an*I tnJrtwrvi ate la t if'iijHn’M W IV B COI (•» 3 I 

A 1 3ci^9nMa L. 11,1113) at r CI3 
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' Hero puT’fa mcnns * tankt;, pnl)Ho parks and tho like ( works of public 
ulihtj )'; ipfa means ' saciifioos, focclnig briilimanas and fcho like ( loligious 
acts) Tho meaning is. whalc\cr wealth has been intended to bo donated 
and has been set apaifc for those ( and puria, lehgious and cliaii- 
tablo objects ) by any one (co-parconci) with the consent of all (copaiconers) 
in tho state of union? that- ^\calth should bo used by him alone foi tliat 
religious object and not by anj othoi ( coparcener ) noi by all acting in a 
body Praedra^ ( m Manu IX. 219 ) means ‘ ways loading to tho house 
and tho like ' and also ‘ land foi tho glaring of kino and tho like 

As for Saiikha-Likhita’ ‘ there is to bo no division of a dwelling, oi 
of water-pots, or of oriiaincnts, or of clothes worn ( by a coparcener ) ’ and 
ns to Yj^sa 

The gains® of ofliciating at a sacrifice, a field, a vehicle, cooked food, 
water and womcn-these aio not to bo diMded among kinsmen oven up to a 
thousand generations ’ 

who ( S^nnkha-Likluta and Vjasa ) declare that dwellings and fields 
are impartible, these texts arc applicable to dwellings ( like temples ) used 
for religious purposes, and to land that is used as pasture foi kino; or these 
texts pm port to forbid the partition of those ( dwellings and fields ), 
when acquired by way of a gift, among tho ( sons of a brahmana boin of a 
wife of tho ) ksairiya or otlicr lowoi caste since theio are prohibitory 
texts ( on this point ) as noticed above oi they ( texts of S ankha-Likhita 
and Yyasa ) mean that when these ( dwellings and fields ) aie of small value 
they should not bo divided in kind ( i. o. by metes and bounds ) but there 
should be a division of their price 

Brhaspati (p 382 vv 79-S4) mentions special lules about ( the division 
of ) clothes and the like. 

Those^ who declared that clothes and tho like are not liable to parti- 
tion have not thought ( over the matter properly ) ( Bor ) the wealth 

of the rich may ( all ) be centred in clothes and ornaments If they be 


1 Nllakantlia givoB two meanings of ‘pracura The Mit , Apararka and Vir. give tho 
first meaning, while tho Smrticandnka and Kulluka give tho second This explanation 
of pracara is referred to in Shaniaiam v. Wavian 47 Bom 389 at p, 89G 

2 This sutra of S'aiikha-Likhita is variously read Vido notes to V. M p. 278. ‘No 
division of a dwelling ’ — ^Vide'Partition Act { IV of 1893 ) sections 2 and 4 and Fa7?ia«v. 
Vasudev 23 Bora 73 and Balshct v. Miransalub 23 Bom 77. 

8, Tho word ydjya thus translated is explained by tho Dayabhaga as meaning ‘ the 
Bite of a sacrifico ’ or ‘ an idol, ’ 

Nllakahtha offers three explanations of these texts, the second of which is tho same as 
•that of the Mit, Tho prohibitory texts about tho sons of a brahmana from a ksatriya wife 
occur on text p 103 (tr p 97) 

4 Brhaspati holds Manu in the highest veneration, as ho says elsewhere ‘that smrti 
which is opposed to tho drift of Manu is not comraondod , ’ but here ho bnticizep 
Manu ( 9 219 ). ' 

* P, 130 ( text J 
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kept joiat { or undivided ) they cftnnot bo ( properly ) enioyod nor can 
they given ( allotted ) to one alone ( out oi many oosbarerB ) They 
sbonld ( therefore ) bo divided -with ikill, othemiso they 'will become 
useleSB, Clothes and ornaments or© divided by selling them ( I ^ by 
dividing the proceeds of sale ) debts consigned to 'wnting ( are divided ) 
after they are recovered ( u e the bond itself la not divided ) cooked 
( or prepared ) food ( is divided ) by exohanging it for nucooked food 
The water of wells* which have (IighU of step* and of other welts is to 
be enjoyed according to one s respective share) after drawing It ont ) a 
tingle foroalo slave fs to bo made to work in the retpeoCive hotisos ( of the 
oosharere ) according to their shares If they ( female slaves ) be many, 
they are to be allotted in oqnal aharta ( to the sharers ) Thi* ( very ) 
rule applies also to male slaves- fields and embankments are to be 
divided iiobordlng to the respective ahorea ( of the co-sbarers ) "Ways 
( or pattnre lands ) sbonld always be used by the cs>sbaTert ( after parti 
tbn ) eeoordlng to their shares- 

*tIdgrSh,ya means ‘ alter recovering (the debt) from the debtor 
Kstyfiyana says 

■Wealth* which Is consigned ( mentioned in ) a deed and is designed 
( assigned ) for rchgions ( and charitable ) purposes, wntor ( 1 e wdls 
Ao ) slaves, a niban<fJia that descends hereditarily worn clothes oma 
ments and whatever is unfit { for division )— these sboold be applied 
( onjoyod ) by the members (of tho family) according as they wore enjoyed 
in times ( before separation of the members ) 

Tho (clause) <Manam* A-o- meant writtem down in o document after 
resolving to act it apart for a reli^ous ( or obantable ) purpose wialxim 
(water) i e water coutamed in a well and tboliko, wihondAa means rptU 
(i 0 - bcTcdltary right to oCOciato as priest or to rccclvo cash or other Income) 
ndnurfl^wm means unfit for diviiion 

TljSavalkya ( H 12G ) declares portition of property kept concealed 
( by ono member ) from his brothers and the real 

Property that is concealed from each other ( by oo^haters ) and 


1 ^^aa T 30 Horn iTfi ( ■ 19 Uota H R. SC3 ) »t ^ JTf 

It w«t tbtl rlfdiU to water aoA velU belcoclss to a Jclst laally ar* loHrUiUt U 
4bey sra mnanleaUj' nneiuaJ an4 ait«i«rUUoa lb«e moat ho enjoyed by Ibo aajnrated co* 
pateenm by tuma. 

a, Tbrte worda yalW kUorayoVtlot Ac- may slao mean aboald bo ao enJoyHt u 
to bo naelnl ( to all coalmen ) on th* neeaitons ( when tbelr naa la tie«*dod ) Thtm 
wordi cl KilySyaaa Umt any porUoa ooca anltoed, lot yorpoaea of Tellfftea ihaJI bo 
ed from t*rllU<?n are tel'^wed to In KAtoboIcVind t JuaJiOtJeryirf { 1S7 j ) t* J p* 

Yldo al<o SO Mad. StO at y 3l| 

8. inU UV« lb* Cnl hall o( KStylyanaa aerao dhanaraAe aa oea tlinae. Tb* 

MadaaatAriJUa and ytkcT »trtt Uba U-* Aral hall TmoaaetmUlnlrR l»o cUoaea tf*. d^ 

erldenetd by ad«d (uIoob at not reeoTctcd) and what U Ml ayart 
p m { Wat ) 
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that IS discovered after paitition should bo divided by tbom again in equal 
shales ; this is the settled rule ■ 

AnyonyapShitam means ' concealed by the eldest fiom the youngest 
and the like ' { i o viCO versa ). Ab to the text ot kfanu ( 9 213 ) 

He, who, being the eldest, would dofiaud bis younger biotheis tbiough 
greed, shall lose bis position as oldest, shall bo deprived of bis share and 
shall be punished by the king^ 

there also the word implies ( i. e it ismeiely illustrative and 

includes ) every sbarei in the heritage on the analogy of the maxim of the 
staff and the cakes, the meaning being ‘ even the eldest incurs blame 
(when be defrauds ), what of youngei brothers’ ( i. e they will be much more 
blamable ) Hence Gautama® sn-ys . 'him who keeps a sharer off from his 
share, he ( the defrauded shaior ) destroys ,* if he" does not destroy him ( the 
defrauding sharer ), he destroys his son or giandson- ’ Bhaginam means 
‘ him who IS entitled to a share ’ ,* hhdgdt nudate means * depiives of a shaie 
That man who is so depiivcd destroys ( cayate ) him ( Gnara ) i e him who 
so depiives ( or usurps ) If ho does not dostioy him, then ho destroys his 
son or grandson This is the meaning. 

NSiada® says 

The wealth acquired by a separated man belongs to him alone / but as to 
what IS found after being stolen or lost and the property mentioned before, 
there shall again be a division 

Prdg-uktam lefers to pioperty concealed by some one fiom ivmong the 


1, i e ho 'Will not be honoured as oldest and, according to Kulluka, will lose his regular 
and spooial { uddliara ) share. 

Miindllk’s explanation of this maxim ( p 72n 5 ) is entirely wrong Ho pays that in 
Southern India cakes are earned after being tied to a stick and ‘ when a cako is asked for, the 
servant bnngs the stick, whereby ho leaves it to the master to choose any he likes (p 72n 5).’ 
lApUfas are preparations of flour and. ghee. If they were placed on a stick and if any one wore 
to Bay ‘that the stick was gnawed by a mouse one would infer as a matter of course from 
this announcement that the temptingly flavoury ( and very soft as compared with the stick ) 
apupas placed on the stick must have been devoured by the mouse. This maxim is very 
frequently cited m works on rhetonc. G[lio Mit, employs it in its comment on YS] II. 126 
Vide notes to V kf pp 221—22 

2 Nil follows the Mit in ascnbing this quotation to Gautama It is however not 
found in the printed Gautama It is from the Aiitareya-brahmana (II 1. 7) and the Patas'ara 
mSdhaviya and the Vir. correctly call it a s'ruti. Vide KrisMiabat v Eliangowda 18 Bord. 
197 { Where it was held that a partition effected without reserving any share for a mmcfl: 
member of the family and without the consent of some One authorized to act on his behalf is 
'invalid as against the minor ) 

8 This IS not found in the printed Narada and the SmrticandrikS ascribes it to KatyE- 
yana and connects it with another verse of iKStyayana. ‘Whatever property is concealed from 
each other and what is inequitably divided should be again divided equally When afterwards 
found out, according to Bhrgu Vide v Bajna 21 Bom, 888 and Ga«es7ii LeZ v* 

Babu Lai, 40 All 874 as to reopening of partition v, , 

* P.182 (text). ^ * 
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6o-eh*r©T» The word diviBlon )hi!La to be understood eJtor the words 

punatJjhavet ( there will a gain be } Menu* wya 

"When after a partition is made some joint property u diacovered thot 
partition ibonld not be regarded ( a* proper ) but a freeh division should 
bo mode 

In ease of the denial of partition by any ono ( of tho separating co- 
parocners ) ysiSavalkya ( II 49 ) mentions decisivo mrcumstanoos 

On denial of partition it sbonld be ni^derstood that tho (fact of) partition 
is to be established by ( testimony of ) agnatio kinsmen cognatio reIatlons> 
witnesses, by documents and by ( tho ovidenee of ) honsos and fields being 
separately held 

Tantakaib means separately allolod and there is tho relation ofv^tA- 
pana ( attribute) and vWefya ( thing possessing an otlribulo) between that 
word ond ( booses and fields ) Ntroda ( p 193 v 3C ) says 

In case of doubt with regard to the status of division between co>sharer8 
the doterminatlou ( of the dispoto fcdlows ) from ( the testimony of ) kfnt> 
men a document of division and from tho separate transactloo of business 
(such* os agricoltnre ic.) 

Tho same author ( NSroda p 199 v 97 ) says 

The religious dot) of unsoparated ponons brothers (and tho like) is single 
when tboro is partition their dJiarma ( religious rites and dull« ) also come* 
to be separate 

In this (verso) tho word ansWaifdndm* ( of unseparated persons) 
alone yidds tho uddesya (tho subject) while the word JAriWrjidmo liolng 
its attribute Is not intended ( to bo taken litarall> but oq 1> indlcatlvelj ) 
Thorotoro oven as regards tho father the grandUther the son the grandson 
potomal uncle brother and brother s son when tbc> are unseparated * tlm 
dhanna ( tho performance of religion* ntes and duties ) is only single ( and 
not separate for each member ) 

Though a tingle performanco ( faisfro ) of on act having reference to 
several religious acts Is possible, occording to the reasoned concloslcm 


1 TbU ii cet found In the printed Uano. 

3. Thli word pfibak hirya praTortanil may ilw mean Irotn the eernrote jyr 
lonnun of retlsVrat dntln, tnch M VaU Tsdnrs hoitmiTliig CUfStt 

3 Tide above ( text p SO Ir p, 3 ) about the Mlmldi* mla that Ih nJvfn?* 
lalltlbote) ol a fubjeel In a tnle U not to he taken literally but only InJicatlwIy (mJh 
be cleiiiM ibe cup) KfJbratfiiam were retarded aa tbo subictl about wbkh ll I 
lild down or predicated that there is to be a dhama fer them ( aud cut wroralejy 

Jot «wh ) wb^ they ar* onJlTlded, the moU would b) that a« rsCsnJs otb<*r BnJJrlh'l 
eopatc em rs {like nncle and nrpbewa, Ialb«t and aouj ) the diarrto it not ctw bqt 
aaparate Hut tbit It not ao. Tberrioro the tuh*<ct U 

toall unljtlJ*.) tactnVn whatcrer and tho word Mraif *l*» ** tratjrr This 

T r«e of Irada It <;uoted In 0.bJ PramJ v 37.aJt r Wal I AH. 10^ ( I D I at 


r 153 (Wit) 
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( nydya, of tlio Puivnininmiiisii ), only ^^hcn (lio plncej (lie lime find Ibe 
agents ( in all of them ) aic tlic same, jet in fins veiso ( Niliada 16 37 ) 
the same ( a single pcifoiuianco of dharma ) is inculcated by expiess woids 
e^en when the agents aio diDferent but undivided^ Hence the leligious duties 
of undivided iiersons that aio to bo poifoimcd with fiVawfa and snidrta fires 
aio to bo performed sepaiately (foi each mcmbei), since the dhavanlyct 
( s'^iauta file ) and the dvasathya { grhya oi domestic fiio ) aio difleiont (m 
the c"so of all ), being connected (with eacli individual kiudlei thoieof) 
Similaily the draddha^ to bo peifoimcd by the pateinal uncle, the 
biothor’s son and the icst on the anidvdsyd ( new moon ) and othei days 
is separate as the devaids ( of the s^nddha m each case ) aie diffeient. But 
in the case of biotheis who have not kindled the fiios, ( sWdddha is to bo 
performed ) by a single peifoimauco ( foi all biothois ) as the devatds ( in 
the s^-ttddha by biothors ) are the same ® Still \Yhon the places ( whoie the 
brothers reside ) aio different owing to ( one oi moie ) going on a tiavel 
abroad and the like, (the biothers must peifoim s riiddha) sepaiately In the 
case of those who have consecrated the sacred ( srauta and emdrla ) fiieS) 
those religious acts that are to bo iioifoimed with the (sacred) fiios aie to be 
performed sepaiately ( thougli the family is undivided ), wdiilo the woiship of 
the family deities ( idols ), the va%e'vadova ( daily offeiings to all the gods ) 


1 Tanha means ‘ ijugapad-hhava ' or ' anekoddes'ena sak^d'anuBj-haDam ’ and 
means doing an act once which serves tho purpose of many According to the Purva* 
mimamsS XI 1 53 65 and XI 2 lone single performnneo of tho prayujas is sufficient 
for the several principal rites of the dars^apaurnamnsa sacrifice, tho place, the time and tho 
agent being the same So it maj bo argued that, ns tho several mombors of a joint family 
are diflorent, tho religious ritos must all be dilloront, ono of tho threo conditions of tantia 
( VIZ sameness of agent ) boing wanting Nllakantha replies that though this is the dootnne 
of the MlmSmsa yet hero thoro is an express text of NSrnda laying doun a single perform* 
mance of dharma, though tho members are many i e this text expressly carries tho 
rule about single performance beyond what is laid down in tho Mlmanisa 

2 PTilakantha abruptly introduces some rules hero about tho performance of religious aols 
by undivided persons Tho text of NSrada introduces a sweeping general rule to which ill L 
specifies exceptions The srauta fires are tho Ahavawya ■ Ourhapatya and DaksinZigm, 
which are required in tho Dars'apurnamasa, caturmasya and other vedic rites All 
offerings in s'rauta, ( Vodio ) rites are made in tho Ahavanija Tho five great daily yajnas^ 
the pSrvana s'raddha and certain other ntes laid 'down m tho gyhya sutras are performed 
with tho domestic file Tho fire consecrated by A is not the same ns the fire consecrated 
byB 1 e tho fires being related to the persons kindling them and so being different, the 
rites to bo performed with them must be separately performed 

The paternal uncle of a person would offer pindas to his three paternal ancestors while 
the nephew would offer pindas to his own threo ancestors , i e the devatas in the s'raddha 
offered by each will be different ( though one or two may be common, as tho father and 
grandfather of the uncle will be the grandfather and great-grandfather of tho nephew ) 

8. All brothers have to offer pMxdas to tho same throo paternal ancestors ( i e. 
tho davatas in the s'raddha aro tho same ) But if a brother goes abroad, ho performs 
s'raddha separately, as the place is not the same, though devatas and time aro tho same. 

V. M* 19 
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and the Ifko (are to cEfootod) by a single performance (for the whole family') 
Hence ETEkola sayt 

For thoee who reside (together) and cook their food together the worship 
of the idols in the bouse and the 7018 vadeva also are single but in the otiso 
of thoee who are divided (these are performed) in each bouse (separately) 
As to what Ss^-alSyatia (as quoted) m the PSnjSta says 

Of those who reside and cook tboir food together though dinded tho chief 
( 1 e the manager or head ) alone should perform the four i/ajnas( dailj 
•acnfices) which ore preceded hy trilgyayfla (study and teaching of tho "Vedas). 
Men of tho regenerate classes separated and nnsepamted who 000k thoir food 
separately should every day separately perform before their meals tho ( 0 vo) 

it refers to those who are reunited since the d&use nMatfdndm 
ojn elcapdkma ooaoWm ( who even tbongh dmded reside and cook 
tboir food together ) and the words mhhakidh avibhakiit^ca ( first 
separated and then joined together ) convoy that fact * Thoteforo m case 
ro-united members cook thoir food separately tho ( five doily ) viah^yajilas 
oro to bo porforiood eoparatcly Vdyyajfia ( m tho olovo verses) means 
fcrahmoyajfia ratjJttroalain *( preceded liy it 1 e hy hraJimayajha) 

1. It ia to bo ootiood that KaouUtjirB e Drat coaste ol ItiUijpJha. Uya dotra fesae 
wbst difloront raica on tbo potota toaobod opoe by Klb Vldo oeWa to \ IL p. 2^ Tor 
\ ainad<xa tide LUsa 111 8t'M. 

a. Tbo Ato dally yajBaa to bq potfortnod by erery Iwloo-lom bouiebold^r ow race- 
tlooed by Maan in 70 Iboy tore lli‘dAmo«<J;So 1 ilrpcjMa XVrayoJSd liADtuyajSa and 
^r|a;lto ZJn 3 Amc] 50 ;Sa mcana atady and IcacbiQ^ cd \ oJu llrabQuya]Ea li enume 
I tied M tho Ant ot tbo vo^fioj m Maau and claewhfre. 

S NlUkapJha aocma to Uko tbo worda aTllbokU vibbaiUs ra (n lEio nvrno 
<mlcT aa isrtnlos Ar»t afpiratoJ aod Uian Joloed 1 c. noolUd alUr fc"p->ranwi Dot 
tbla la KrtDoahat larit-Cebcd. Aec. cdiDg to btm (bo two Ttm lay down two pro[oal({'>tn 
aUrat wQalled ponotia. I! they cx>k Umr food toecthtr In one pUor tbo manager w head 
aJmK) abcmld porfonn the Aro yajuat U evro after minloi] they cosllnuo to cook aep raUIy 
they abould i^rforta tba yajttu icporaUly 

4 In a Uahairlki corapjond two worda aro ao toUU-d that Iher toflcther rrfer to a 
third word cl which lhc^ loc thcr become tbo atUibete. nahamhl compooitda aro of tw 
Linda. Wbenw »a cltnimm Koaja ( brlmt the maa who owna TartejT'h^ cjw* 1 h la 
Ibo man who ii brought and cot tbe erwt that (a the bnhcTrthl comroned cbitn u (enu* 
talnlDE two worda rUra and ffOB ) r Irra to an Icdnidoal who li hlmwll afart Irom tbo 
Impnt of tie two w Tda cf lira and Tt'rrforr aoeb IdLarrlAi eomrounda atr,4-*f('^ 

ofoJyu aurfinjAl all in which there U m direct contact or there la no lohetcBce tl the 
Iblnrad coUd by IL two wordao! tho rcmiviDd lo tie Imlirjdonl that la Indica.*d br tho 
cofoponnd) Ikit il w 1 y ru arOioiQw Qnd «i (bring the man who wcara varbr t-dc’Uh. *1 
lb* man who I be-n bt o m a long with the aariryated clotho 1 c here the In U lloUln 
dl«ted b the two wetda f rtnl g tho hj) urrlf • ccmpoucd 1 not apart from what la tl • Im 
pnrl cl th^i* two wotU, I ul h. U Id direct coi t cl with tho MLea L wrara both t m 
p^nda ap* call 4 a»iA j dK.i ( in which ih re I dlnctcntiet or 1 Ur f -r fif 

thicm drcvUd bj lha two werda c /n tltallr ^ the (eiAut rIAt with tho Ihltg Icileat-d I U. 
CCfapmcd) 7h wnd M rlr7>)t» li f 
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is aiadgunasamvzjfldna (kiud of hahuwih^) If ifc’ weie taken as tadgu- 
nasd'tnvij'fldna the woid ‘ vag-yajSa-’ would be superfluous, since the ( fiist ) 
four ( ycijiiaa ) would follow as a matter of couise on account of the maxim 
'theie being no reason foi omitting the first ( in an enumeration of several 
items )’ Theicfoie brahmayajna (the daily saciifice of repeating 'Vedic texts) 
should be perfoimed separately ( by united oi le-united members ) But 
these two texts are not much respected ( lehed on ) by tbe learned. 

As for the texts ( quoted ) in the Dharma-piavrtti^ 

Undivided sons should perform a single a'raddha on the anniveisary 
of the death of then parents J if in different countries, they should per- 
form! the Dars as raddha and the monthly s mddhas separately ( as also the 
s^raddha on the anniversar'y of death ) If the undivided ( brothers ) go to 
( reside in ) different villages, they should always perform the dara'a and 
monthly s'raddhas of their parents separately. The brothers, who being 
unseparated, reside m different villages and subsist on wealth acqmred by 
each separately, should perform the ( ekoddista ) s'raddha and the 
pdTvana s'raddha ( of their parents ) separately 
And as to what is ( said ) in the Smrtisamuccaya 

VaisVadeva, (the s^addha on) the day of death (i e on the anniversary of 
a person’s death ), the Mahalaya^ (s^addha) rite, as also dars'aa'raddka 
should be perfoimed separately when( the sons ) reside in diffeient districts 


qualifies the word yajiian. If it wore taken as a tadgunasaThvijU^iui, the result would be 
that vdgyajUa would be included in the words caluro yajfidn ( as clothes also come along 
with the man when wo say citi avdsasam dnaya ) That verse says ‘ one alone may perform 
the four sacrifices ’ &o In all five yajnas are enumerated in Manu and others If one 
says ‘four yajSas should be performed,’ then naturally the first four (of which vagyajSa is the 
first ) in the list of five will ordinarily be understood, no special reason being mentioned why 
the first should be omitted That being the case the word ‘ vagyajHapurvakSn ’ becomes 
superfluous, the words caturo yajuan being sufficient to convey the sense intended Therefore 
vigyajSapurvakan should be taken as atadguvasamvyjnuna) In that case the meaning would 
bo ‘ one alone should peiform the four yajSas preceded by vagyajna ’ ( i e all yajnas except 
vagyajna, just as cows do not come along when we bring citragii) This interpretation leads 
to a reasonable view, viz it leaves liberty to all members of a joint or reunited family to 
engage in vagjajHa separately and only the head is to perform the other four yajnas The Veda 
calls upon all, whether joint or not, to study the Veda If only one member were to perform 
vagjajna { as would be the meaning with tatgunasavivijflnna ) this vedic injunction would 
be sekat naught Nil relies on Jaimini X 6 1--6 for the proposition that in the absence of a 
special reason, the first items in a senes are to bo taken ( and not the last dc ). Vide notes 
to V M pp 227 -229, 

1 This IS a work on dedra, sainskura, ddna and irdddha by NSrayana, who 
seems to bo different from Narajaanabhatta, the grandfather of Nil The author flourished 
between 1400 and 1600 A D 

2, Mahalaya s'raddhas were presenbod to be performed in the dark half of Bhndra- 
pada from the first hthi to amavasya or from the 6th, 6th, lOth or 11th tithi to ama- 
vasya, or at least on one day in that fortnight Vide notes to V M p 230 

' P 184 ( text ). 
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theso olso ncoording to some aw applicable to rtrtmited ( coparceners ) 
rttiding m different distnots But tboae texts are in reality without antho 
nty Or the texts might have been composed by some one based on reason- 
ing such as the following When the place the time and the agents are the 
same a single perfonnanoa ( of rebgions ntes ) follows from the reasoned con- 
clusion (of the tntmdmsd) while a single porfotmanco even when the agents 
are different may be ordained ( aa abore by Nltrada ) in exprtas words, but 
in case the districts arc different sifiddhaa and the like are to ho performed 
Boparatoly ( even by undivided momben ) as there is ( on this point ) absence 
of a reasoned min^mtiS conolnslon and of an express text This is ( in brief ) 
the idea 

NSroda ( p. 199 vr 88-40 ) mentions other igns also ol division 

It IS (only) divided brothers and not undivided coos that can become in re- 
spect ol each other witnesses or eorotiea or can give a debtor take back a debt 
( from each other ) •Receiving and poylng back a debt tho accopUnca of 
beasts (kino i.c ) of food of booses and fields must bo regarded as separate 
in tbo case o! tboso who are divided as also docoments incoroo(by way of 
interest ) and oifrenditure. PcopJe should regard them to bo divided men 
though there bo no writtog m whose case these transaetioDs are entered 
into openly with their cchbeirs 

iXlna (giving) and gr<iha%a (taking back) hare tcferonco ( In tho first 
verso ) to delta , tbo same cfdna and gfahana are repeated in tho second 
verso for tho sake of clearness Tbo meaning is the accoptanco ( hy xray of 
a gift ) of beasts tnd tho rest produces ( separate ) ovrnmlup in tho case of 
divided raembors when it Is effected by each separately wliilo in tho case of 
nndiTided members, it ( acceptanoo ) when effected by ono mcrobor produces 
ownoTsliip even in tiio others (The word) ifdna-efAarma' means a deed 
and tbo like dgama moans addition of interest ( ) to tho principal 

BfJmipati ( 331 v 02 ) says 

T1kw> who have their income expenditure and mortgage dealings sejKi 
rate and whp enter with each other into transactions of money lending snd 
trade ore licyond doubt divided 

I antlpafAam rocfans the Imsine^ of o trader TRjTlyavnlkya (ll fi2) says i 
Among I rotheiB l>etwccD boshanl and trifo and between fvthcr sthI son 
the rclalicnslup of licing a surely or of debtor and crtilUor ^ l>eing 
v.itne«srs has not I een declared ( in the texts ) when they are imdlxlfTetl 
In the aWnec of tliese tikZicia ( of dinsinn ) onleal^ ( »re to l>c re- 
rortod to ) since tlio same author ( Tfij 11 22 ) has fledired 

In the alnencc of { any one of ) tliesn (human means of pmof) one out 
of the divine ( means of proof ordenls tc ) fs orJainc'l 


t Ttlnw^fa m j- m in c < « * d c.th»v t IH at rt eb riUlU *rt 

r l» I text h 
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As regaids whaL Y^c^dha-Ta]ua^allcya says 

In caso of a doubt; regal chug fclio sfcabus of soimiation, fchc esfcablishmeufc 
of lb IS bo bo mndo by moans of ( bho bosbimony of) kinsmen, wibnossosand 
by moans of documents, tlioio is no diviuo proof ( m tins mattei ) 
tlmfc has refeience to cases wbeio tboio o\ist other signs ( of separation ). If 
the doubt as to ivliethoi ( certain pemons) aie divided oi undivided cannot 
be lemoved bv any means, Mann declaies that a fiesh paitition should bo 
made 

When’’ theie is a doubt as to whethei cohoiis aio separate among them- 
selves, a fiesh paitition should bo made (by them), even though they might 
bo lesidmg in sepaiato places 

Narada ( pp 199--200 vv 42-43 )_mentions the duties of separated ( co- 
parceners ) 

Whore many persons spuing fiom ono ( peison or familj' ) perform then 
dhar'/nas (religious duties) and worldly transactions separately and are sepa- 
rately possessed of means (such as household utensils) for performing vari- 
ous acts and do not consult ( each other ) in then transactions, if they 
of their own accord make a gift or sell, they may do all that as they please, 
for they are masters of then own wealth 

Dharmdh are the five (daily) mahayajnas and the rest that are pi es- 
cribed by injunctive tevts , Iriydh means worldly acts such as trade and the 
like, Jearmagundh are means of ( performing) acts such as household uten- 
sils, by separateness in these partition is indicated. The meaning is that those 
who are separated may make a gift, sale or the like even without each other’s 
consent As to what Brhaspati ( p 384 v 93 ) says 

Cohens, whethei divided or undivided, are alike in respect of immoveable 
property, since one (coheir among many) is not master in all cases to make 
a gift, mortgage or sale 

that text, according to Madana, is meant to negative the right to give away (or 
sell &c ) without the consent ( of other coheirs ), the crops and the like pro- 
duced in fields that are left undivided, even though the coheirs may be divided 
as regards the moveable portion ( of the joint family property ), while that 
text, according to VijnanesVara and others, is meant bo facilitate transactions 
with the consent of divided coparceners in order that doubts as to whether 
(coheirs) are divided or undivided may be dispelled.^ The same author (Brha- 
spati jr 384 V 95) says about one who having first separated at his own desire 
raises a dispute ( about the fact of his separation ) 

He,1I who, having separated by his own wish, again disputes (the fact of 
separation ), should be made by the king to abide by his share ( aheady 
allotted ) and should be punished, since he is guilty of ( vexatious ) obsti- 
nacy Anubandhah means ' obstinacy ’ 


1 ISTilakantha seems to favour the latter view 
* P J86 ( text ). T P. 137 ( text ), 
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Now ( bc^ns ) tbe order of ttkinff (i e tacceediug to) lapr&ti 
baodlia daya ( obstmcted heritage ) 

On thiB point 'S^jnftToltya. ( n 186-136 ) declarea tho ordor o( enecoi 
Sion to the wenlth of one wbo (died) separated' and not ro-tmitod 

The wUe the daughters also the parents tho brother* thdr sons, gdrayiM 
( agnatic Idnsmen ) handhu ( a cognate ) a pupil a fellow-student — of 
these on faflnreof (each) preceding tbe next foflowing is entitled to take tho 
■^Ttalth of one who hoa gone to heaven ( i e. who is dead ) and loavta no 
roalo lasoo This rule apidies to oil tbe varpas ( tho fonr pnncjpol castes ) ^ 

The wife if faithful to her hatband takes ( her descoascd husband s ) 
weoltb but not if she is unfaithfoi. since K&tyfiyana says 

The wife who is faithful (to her husband) Is entitled to take tho wealth 
of hor ( deceased ) husband 
and since HRnta ( Loghn HEnta 67 ) says 

If a woman ^ boooming a widow when young is head-strong mafntonanco 
( and not the estate d her husband ) should then bo given to her for tho 
potsing ( 1 0 (or the support ) of her life 
Pra^lpati aays 

A chaste woman if aho die ( before hor bnaband ) takes away his 
a^niAotra* and her husband s estate if the husband die (before her) Tliis 
18 tho ancient rule> 

AfltiiAofraTn tneans tho consecrated fires Tho samo author (Prsfltpati ) 

says 

Having taken all his ( husband a) moveables and imtncnrcahlc* (suoli as) 
inferior metals gold liquids ( oil gbeo 4.0. ) clothes she should cause his 

I InKamaf/a t Suhan«al 3 MiO. 183 (F B. ) adUUod Km wit yrffmtd M 
an bdr { itw widow of tb« dcecavd r{d p, IM for rc/emico to V JI 

3. TV«T<nr»c*of Yi). arc traoilited Id moojr cavt. Mdo Jfdttorr 

bai 3 non 3 S at p. 410 and 30 Mad. 30“ at p. 318. 

SL Tb* word ?>ar*fllT It explained bj tb« Mlb a» la r^ted of loWQtln+Bfn It 
prolrtll mruu wb^ the lead* a wild dlwloU Ilia and col tl» mlralocd and dtenllW 
lU^ enj-HDcd upon widoKt in ancient wotlta. In Pofa t Oan^ T Bom. 81 ttU p«iP* 
oflftnist Tcf'md to ( at p 83 ] and U U aold It It plain that lbs antbort of ths 3fIL 
and lbs JlayiAVha r -arded tba aboTo text of nSrtli aa exrlailTtlp lntsndA>d to fnulifj tbo 
rijht of the w d w to inherit her haabtn 1 1 property and % doubt 1« aipetas'd whether 
tbe Wl apphet 1 m Ibt nanee In Oarga4^ar r \(Uu wOBotiulSSU w*» HI that a 
»lJow wat not d lailiCM from joh-iUlDa the pToperty of bet hottani on th* ftonn.! 
her nnebattUT donrs U r hn bird* III lime Hit }i condoned by him Tbl l»»t wtt 
Idinatrdin tol flAtiK-anf Pam 40 AIU I S Vida at to el* I f onehitljly 

on a widow • rlsbt r| oainl nace K iinji t JmI 01 Bin 1.. B wfcer 

jne*t ol the caw on tb nb <t ar mlWu-l aad whew It w«i bel 1 that or Lutlly wnsl I 
dlwallUa a wllow from reoo erioR malnlenanr* tren U It I.* elilmall ocliT an 
acn*'® aU 

I I e »h wa« CTi-ffia IwUhtJ aacr-d Crea llndle.) I jr Llm C'Tijwn 7 4}- 1 43 ac 1 
Ibi 'IlUth rwn. 
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monthly, six-monthly and yealy e'^raddhas to bo poifoimod Sho* should 
honour with oblations and 'purta, ( charitable gilts) hoi husband’s iiatoinal 
uncle, pieceptoi, daughtei’s son, sister’s son, maternal uncle, and also old 
persons, guests and women ( cither born in the husband’s family or depen- 
dent on him )• 

Kupyam means ‘ tin, lead and the like ’ ( base metals ) As to what 
Brhaspati ( p 378 vv 53-54 ) saj's 

Whatevci piopeity of vaiious kinds such as jiledges and the like that 
belongs to a poison after paitition, his wife, on his death, shall get it with 
the exception of immoveables The wife, even if vntuous and oven if a 
shaie were alloted ( i e oven if hei husband was alloted a shaie on a 
paitition ), is not entitled to immoveable propeity 

that, accoiding to Smrticandiika, lofeis to a wife having no daughter (even), 
since a wife who has a daughtei takes oven immoveable property , while, 
according to Madhava, that text is meant to forbid the sale (tc of immove- 
able propeity (by a widow) without the consent of (her liusband’s) kinsmen ^ 


1 Tho ahdila s'raddba is tlio ono performed on tho nunivorsnry of tlio day of death 
Tho monthly iraddhas arc twelve, performed o\crj month on tho day of death and tho 
BIX monthly s'raddhas are two AparHrka, Dayabhnga and some others read ‘ sanmasa- 
dikam ’ and explain that a widow could not perform tho imrvana s'raddha and so that 
text specifics the monthly and six-monthly Lraddhas Tho word adi refers to the 
s'raddha on tho 11 th day after death, tho sapindilvarana do This verso is roforrod to in 
Lalhcbhat v. Manloicbui 2 Bom. 888 at p 420 and in Simdarji v Dahibai 20 Bom. 
31G at p 310 

2. This viQw of Mndhava is more reasonable and has been universally acooptod by the 
British Indian Courts, which hold that a Avidow cannot alienate hor husband’s immoveable 
property except fo r legal necessity or without the consent of those who are hor husband’s 
presumptive heirs after hor death As regards movables a widow succeeding as heir has 
larger powers of disposition dunng hor lifetime than over immoveable property ( vide 
Damodar v Purmanandas 1 Bom 166 at p 163 ) but she cannot dispose of them by will 
( Sha Ghxmanlal v Doshi 28 Bom 463 ) , Gadadhai Bhat v Chandrabhagabax 17 
Bom 690 ( P B ), whore on p 710 reforeneo is made to tho passages of tho Mayukha about 
tho wife In Ourunaih v Krishnaji 4 Bom 462 it was held that oven if tho husband Was 
separate and died sonloss, his widow in tho absence of special circumstances would have no 
power to make an absolute alienation of tho husband’s estate Tho consent of tho reversionary 
heirs may validate an alienation by a Hindu widow, since it offers presumptive evidence of 
the justifiability of the alienation, but in the earlier cases like Varjivan v Gheljt 6 Bom. 663 
at -p 571 the consent of a female reversionary heir like tho daughter was thought to be insu- 
fficient However in later oases it has boon hold that it does not matter whether the consenting 
reversioner is a male or a female, vide AKKava v Sayadhhan 61 Bom 476 P B (=29 Bom 
L B 386 ) In the case of a gift hy a widow consented to by a reversioner 
it has been hold that it would bo binding on tho reversioner on the pnnoiplo 
of election to hold tho alienation good Vide Basappa v Faktrappa 46 Bom 292, 
Bangasamt v. Nachiappa 46 I A 72 Tho text of Katyayana ‘ when tho husband is 
dead ’ is quoted in Narastmha v Venlatadri 8 Mad 290 at p 292 and it was held that 
restriction on tho widow’s power apphes to both movables and immovables This text is 
•P. 188 ( text ) 



163 VTAVAhIeAIIAYUKHA 

L K.p.77 U:>lwT81,8 

As to 'whfti K&t;fiyan5 soyt 

^Vhen the buabund is dead ( his widow ) preserving ( the honour ot) 
tho /anuly should get ( i e succeed to ) tho shuro of her husband la long m 
she lives , eho has no power ( over it ) es regards gift mortgage or talo 
that text referes to a prohibition of gift and the liko intondod for bards 
( bondi ) panegyrista (eftra^a)* and tho Iiko bnt gifts for unsoon ( I o religi 
ous or Bpuritual ) pnrpoaes and mortgages and the like conduoiro to Iboso 
( purposes ) do of oourso exist ( 1 o can bo legally made by tho widow out 
of her husband s property ) on account of tho text already quoted immovoa 
ble and tnovenblo Ac. and on account of the text of K&tyili*ana 

( A widow ) engroasod m ©rotas ( vows or ohsorvanoos ) and lasts 
firroly abiding by ( the vow of ) c(ii]ibae> and oonsiantly engaged In ro- 
itralnt ( of senses ) and making gifts would go to beavon oven though she 
bo without a son 

As regards what tho samo anthor (Ottyfiyana) ta>'s 

Holrlcsa* property goes to tbo Hug after setting asido ( somo wealth ) 
for tho wotnon^ tho setrants and for tho srdddhos ( of tbo deceased ) 


tlsob Id to laelado both morablet aad ImmoTtbW la HAwTnnifrm t 11 )to> 

I A. 187 at p OU lo Vandhannath t Qocind 8} Dora bO at p TO tbli rtvao c! 
Kit) ipana U quoted oad U vu b«td that a fTlodo wld«« li oot eomtetrat ueJet (bo ItllX 
to autu3 a gUt d morablct luborltod Irom bor boibemd. Id roaochaiid T ATesolMiHsl 
13 Itom 180 at p« 148, thliTcm ol Kit ood Ibe nvxt tbo «idoir rserroaaod Ac. are 
quoted aod It it bold that tbe« tvo tctoos do nol clrr os UDmtrictrd aotborilp to the 
widow to mate eift* otto fot tbo tplri(o»l welfare cX hrr buiVisd and a Rift of^tb ef the 
biuband • propertp (or rcii|\oa> purpoecs watbold to be cot TuUd ^’lde 41 AILIQO at p.110 
adlnned P C {□44 \IL 803. 

1 Tbo widow hA» Tcry brgo pow-n ol diipoalllon lor rellBlou* and cliiril>»Ue pur 
poxn aad tbooo a bleb ar« rappoacdtoeosdocoto iba oplrilul wcUire cd her btubend oi n!J 
Id B lloow « IcdUn Arp‘'aU p 30 Vide J y KoAsa^trop 11 Dotn. 3 Sj P TU at 

p 300 for rclctcnce lo V 51., Cki«ina;l t DiMlur II DenJ 810 821 TbeVpaTohin 
nuYuUiY allow* tbo allenalloa ol tbo ctUle bp e widow tor pioui purpose* ol wblcb hooo 
cjn be moro oeted in bet ca*o than tbe pajment ol ber haitand * debt ( trrru Jett* Larrrd 
b^ lirollatkia may bo paid h 0 L^boro S3 j fiordor t Aosj /JiAarl 49 lA, 8S3 (wbm 
twowl ol rtli{:oQ* act* aro dUUnKuUbod viz. ob^*ipaW ol Ibe di'oeairl aod cHb ril^^ 
obv:rT»ncf>» ) Boob rollftkai pnrpow loclodo p41xria*i:^ by widow lot h« huilanl » b>*rKfll 
( (Jotipoi Y Tbtorgm 50 Dotn 83 f *10011 rUU lo prlmti at boljr pUoM ( 40 AIL AJT ) A 

9 Tte*" rerw* <l Kit. and Mrad^ and lb* commenU ol tbo MayBbb* on tbo wb^le ol 
ttl* t text 139 1 are el bonU iy masloed (q Sonfrlboi t Anjnil-til 3 IVim 3 iP It) 
at pr C04~09 and It U ». Id (at pJCll) Tbl* «amlB»lloo cl tbo JUyDbba lend* no •oppa^ ^ 
a widow t'etlrs a p^nlxry allowaoo by wxy ol mxtntenaocJ from tb» • piraUl bro*! frel 

biboibanJ wblhrtpj* jt'd ornnpi^a*^ el Ixoilly eiUte In lotrnafra t 

121 TOIL Uxt clKiLandSir arut^IfroatoandUUiilUUttboacl»t*xUir*’^ ^ 
pcIt wtm n ectameutaU-n and jqd clal anlbotiUra bar* luclaJol corcalin^ iL rrln arJ 
tJ-it a r'ctnUoo • cxjnllnn^ J cfUJilneoe It a cocdKlon preced ot to rlolol * retlrWn 
otce Ml t onJrorancfai T Iumbho (IB" )IJ pJH (■* 12 Uvu. ILt tdJ* 

r lT>(trtl) 
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feho \Yoaltjh. of an ( hoiiloss ) s'lotiiya ( biabmpna leaincd m febe Vedas ) 
should bo bestowed on ( obbei ) s'rotriycis 
and as bo wbab Narad a ( p 202 v. 52) says*, 

Except in the case of ( an beirless ) ' biabmana bbo Ling, wlio is intent 
on ( observance of ) law, should provide maintenance for the women of 
him ( whoso wealth escheats to the Ling for want of heir’s ). This is de- 
clared to be the rule about ( talring ) the heritage 
these texts refer to women guarded as concubines, since the word pcitnl 
( legally married wife ) is not employed therein. As to what Naiada ( pp 
195“196 YV 25 -26 ) says*. 

If among brothers anyone dies without issue or becomes an ascetic ( a 
sannydsin ), the remaining brothers should divide his estate, except the 
stridhana ( of his wife ) And they should pro^^do maintenance for his 
wives till the end of then lives, provided they piesoivo ( unsullied ) the 
bed of their husband But if they bo othoiwisc ( i o if they are un- 
chaste), they ( the brothers ) should cut off ( their maintenance ) ^ 


V Lakshmdioa Bora 1G3 ( = 3 Bom LR C17 ) whoro it \\as hold that Iho cououbmo 
has no bgal right against her paramour during his lifotirao, but on his death sho has a legal 
right for raaintonanco against the heir if sho oontiiiuod to bo a concubino up to the death of 
tho paramour and was continent afterwards This decision was approved of in Bai Nagubat 

V Bat Monghibai 50 Bom GOl (=53 I A 153), which overruled tho definition of ‘avaruddha 
strl ’ given m i7 Bom, 401 at p 410-11 In 50 Bom GOl at p G12 tho Mayukha is quoted 
and it is held that it is not a condition that sho should have resided in tho same house with 
tho deceased together wth his wife and reguUr family In dminchbai v Chandrabai 48 
Bom 203 it was hold that a kept woman whoso husband is alive cannot bo treated as an 
‘ avaruddha strl ’ entitled to maintouanco on tho death of tho paramour 

1 Vide Mauu 9 189 and Baud Dh SIS. 102 about tho property of an hoirloss 
brahmana Those texts employ tho words strl and not the word ‘patm When a man 
dies leaving a his wealth is not hoirless and cinnot' escheat to the king Hence 

these texts in allowing tho king to tako after providing for women must bo interpreted as 
referring to concubines in tho words ‘ yosit ’ <Lo. This dictum about the wealth of an 
heirless learned brahmana is not respected in modern times. Vide Collector of Masuhpatain 

V Cavaly Venkata 8 Moore’s Indian Appeals 500 at p 527 

2 This text of Narada is quoted in 2 Bom 494 at p 512 n 1 and in Bhikubat V Haribd 
49 Bom 459 at p 463 and in Satyabhavia v Koshavacharya 39 Mad G58 at p GGO 
( where a widow who had made an agroomont for maintenance with her husband s brother, 
then led an immoral life but subsequently repented and brought a suit, it was hold that she 
lost her rights to tho rate fixed in tho agreement but was entitled to claim a starving mainte* 
nance ), Vahi v Qanga 7 Bom 84 at p '89 and Yislnm v Manjamma 9 Bom 108 at 
p 110 Tho last two oases hold that a 'widow may forfeit her right of maintenanoo by 
subsequent unohastity But vide Montra7U v Kcri Kohtani 7 I A 116 at p 147 and 
2 All 160 ( F B ) where it was held that subsequent unchastity does not cause forfeiture 
of a widow’s right as heir In Valu v Canga 7 Bom 84 at p 89 it was said that tho 
texts draw no distinction between maintenanoo of a widow in a joint family and bare 
maintonanoe, except in tho case of an adulterous wife and mother, for whom there are 
special texts 
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tfers according to Modana to tho wives ol ons who diet midlndod 
d since it occurs when it ( re*uiuon ) is the toplo of discussion 
Bays 

e husband Is gotio to heaven ( i e is dead ) hit «fri 19 entitled to 
I raiment i she obtains when he dies ui»livided hit sliare of tho 
JU her death * 

word atJi6hoifa ( undivided ) it niustrative ( and so indusivo ) of 
ed also the word tu ( but ) it used in tho sense of or 
there are two propotitions (m this vorBo) out of which tho latter 
10 wife and the former to hopt women this is tho view of 
The basis ( the reason ) ot this statement ( ol tho law ) requires 
on ( i e thit statement of the law is not qmto correct ) Tho 
ir ( KSt>-ttyaiia ) however mates a correct ttateniont (ot tho law) 
s wife) being engrOBsed in serving tho elders la entitled to onjoj 
■Q assigned but If the does not serve ( the oldort ) onl^ food and 
should be provided for her 

i means father m law and the rest ( the other elders ) Tlio 
that ( the widow of a deceased member m a joint family ) taVet 
the pleasojre of the puru* ( oldert) but otherwise only food and 
Tho same author ( Kityttyana ) says 

idow ) ’ who does acts injurioos ( to tho fomil) ) who U immo* 
10 dcstro>’t the wealth ( of tho husband ) and who u addicted to 
ity Is not ontUied to tho wealth, 
text (Manu ll 183 ) 

jame? procedure should lio followed also in tho caio of fallon women, 

1 raiment abould be given (o them and they ahould reside nmr the 

Qg to rctpectablfl writer# refers to the busluind (when he is living) 
'Atm moans ( tho procedure) mx deserting tbo fallon ( degroded ) 

1 to n widow wlto is suspected of IneontmoDee only mainlenonce 
given ) since EUtnta sayi 

woman Itfcoroing a widow (vide above ju IW) Aari»td (as *sIJ) 
EVfirS means au^peclcd of Incontinence 


I WTM U (lOQ ot lo T aUkpiss ▼ a U>in al p fill »trt In 

■ /cmniUif attoo 6 S( r IVlatp «J 

I rtt*' U qnotfJ In J/kiHhmoI x Gtji (a 1 All l6 ( I II.) 

t Tcr*^ h qaflUd In M lut-Ji t « Itnn < IW- ^l»to In 

gj Twr*-i ( U Ml l«l ) IsU J-two tlv»t1iliuta-i»*tr«U a n»n rjlllr 

Ijdti a»d it •WUo't r w*W In blm m tln-jr J » In a *n»r 1 -nlJ •t P 
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Therefoie^ ifc is esfcabhsTied (by the foregoing discussion) fcbafc u lawfully 
wedded wife, who resbiains ( her senses), is entitled to take ( her deceased 
husband’s ) property. But if there be more than one they will take it after 
dividing ( equally among themselves ) 

In default of her ( i e of the widow ), the daughter^ ( takes tlie 

estate of the deceased ) Hence Mann ( IX 130 ) says 

son ( of a man ) is like the man himself and the daughter is equal 
. to the son How can another inherit the estate ( of a deceased person ) 
when she ( the daughter ), who is his self ( as it were ), is living ? 

If there be more daughters than onei they should divide and take the 
estate. Among them also, if one is married and the other is unmarried, then 

only the unmarried one ( takes the estate ), by reason of the words of 

Eatyayana • 

A wife who IS chaste takes the wealth of her husband , m default of 
her, the daughter ( takes ) if she be unmarried. 

Among married ( daughters ), if one is rich and the other is indigent, 
then only the indigent daughter gets ( the estate ), on account of the dictum 
of Gautama ( Dh S 28 22 ) * stTidhana ( woman’s peculiar property ) goes 
to the daughters, unmarried and unprovided* lor ’ Apraiisthzia means 
‘ devoid of wealth Those who are well-veised in the tradition ( of law 


1 This paragraph is quoted in Hai t v Vttai 31 Bom 660 at p 564 

2 The whole section about the daughter is quoted in 46 All 192 at p 196 ' Daughter ’ 

means ‘ legitimate daughter ’ Vida Meenakshi v Mumandi'^Q MaA 144 In Adui/appa v 
Budrava 4 Bom 104, it was hold that a daughter was not debarred from inheriting to her 
father by reason of unchastity At p 111 reference was made to the entire silence of the Mit 
and the Maynkha about the chastity of daughters when both are very particular about cha- 
stity in widows and at p 114 the passages of Manu and Katyayana and Mayukha's remarks 
thereon are quoted This case was approved of in Tara v Krishna 31 Bom 495 and followed 
in Kojiyaduv Lakshmi 6 Mad 140 Several daughters succeed as tenants-in-common and in 
Bombay take absolute estates which they cau dispose of even by will Vide Babaji v Balajt 5 
Bom 660, Bulahhidas v Kcshavlal G Bom 85 ( where the verse of Manu and the words ‘ If 
there bo more take the estate’ are quoted ), Bhagii athibai v Kahnujirao 11 

Bom 285 (P B ), Vtthappa v SavitriM Bom 610 ( = 12 Bom L B 487 ), Balvantraov 
Baprao 47 I A 213 at p 223 (=22 Bom L R 1070 ) But in all other provinces daughters 
take only life estates Vide 47 I A 213 at p 221 ( in which the difference between the Bom- 
bay view and the view of the other courts is explained as duo to the dominating influence of 
the Maynkha in the former ) 

3 The word ‘ unprovided for ’ is used in contradistinction to ‘ enriched as was held 
in 4 All 243 and 47 All 403, in both pf which it was further hold that the source of the pro- 
vision IS immaterial The text of Gautama and the Mayukha thereon are referred tom Jain- 
nabai v Khimgi 14 Bom 1 at p 13 In Totaiva v Basawa 23 Bom 229 it was said that the 
courts ought not to go minutely into the question of the poverty of daughters, yet where the 
difference in wealth is marked, the whole property passes to the poorest daughter. In Mithila 
there is no distinction between nch and poor daughters and in Bengal under Dayabhaga the 
criterion is the actual or potential capacity of having male issue 

4 Nil has in mind Vijnanes'vara, who propounds this view in the Mit, 

• P 141 ( text ). 
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wy th»t the word ( In Gautama • text ) ii iHustrative of ( and so inolir 
sive of ) the father also 

In defatilk of the daughter the daughter s son ( takes the wealth ) 
since Vip?u says ' 

When there is no continuanco of the line ( of a man ) through sou or 
grandson the daughter a sons obtain the estate In regard to the offenng 
of obsequial rites to aneestorB daughter s soni aro regarded as son s sons 
In default of daughter s son the father ( sucooeds ) and in default of 
him the mother And so Kfityflyana says 

Of him who la sonless ( and dice ) the widow bom of a good family 
( wluj IS chaste ) also daughters in default of them the father the 
mother tlie brother ( brother a ) sons aro declared (to lie heir* in order) * 
^ Vnd Vlsnu ( Dh* S 17 4-11 ) saya wealth of the sonless goes to his 
wife in default of her to the daughter in default of her to the 
daughter s son In default of him to the father » id default of him 

to the mother in default of her to the brother in default of him 

to the brother s sou in default of him to the *atii/yas ( agnatic kinsmen ) 
As for what Vii?aaes''Tara says, via that first the mother suecoeds to tlio 
estate ( of her deceased son ) and then the father on the ground tl at In the 
clause expanding ( the word ) which conroys its tense the word 

mdlr ( rnotlicf ) occurs first though in ftfrtrau ( an Instance of ) an eto- 
$efn which Is an orcei>tion to Dvandra ( compounds in goncrol ) no ( i*r 
ticular ) order is pcrecptlhle and on the ground of following the onlor ( of llio 
wonls) in the dxandva (hero tndWpifarau) to wlilch (the etaaesrt pifarnu) 
nti rseeptlon aekI on the groun^l lliat Iho father la common to other sons 
( from other wires ) while the mother Is not lliat Is rcfutetl hy Iho verj 
fact nl Its iKting in confilcl with these texts ( o( \isna and KaijSyana ) 
and ( that opinion is also refuted by this tIz- ) there Is no aullmritj for 
(siring that ) the word tndfr does (rou^t) occur first In the clause of expArwllng 
(the word jnfarciu ) fnr ( n>ing tint ) •ini f^o ia an exception to (the 
ordinary ) dcondco amre it ( «tas««o jnfarau ) U allowed optionally with 

I TLl* n-it <vror In Ih yrlnU 1 \ i na l>h B. but entnpsra % l”'0 I’** P 16 1" » d 

a 01V 

1 . ThU It rjnotM Id id Vja « f h I o a 4 llora IW at p-H* 

S. Tbl* U attnlaUl UrtalMnu hr Ui« lllU, ^*lf ad wnkt arl lo 

\fdJUVi a bt a rm nmliunya TLa rt^lrr* rt IM* • qaAi^dlnUvn 

I X r»1 'eft 1 nllt Tl | Vl»nn Tvadt a tn It b"il tat rcillt tt 

tHra a1» at tl • d»o|1 u « TM \ i i Ur«tn4\ n a d N i ^ ^ ^ 

Ibtn* tatirxini t lilLlrt pit r^roi 
r i»j(nt) 
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fcbe ( legular ) dvandva ( TtidtiipiiaTau ) and for saying fchafc being common 
and not being common are facfcors that; defceimine bbe ordei ( of succession )^. 

In default; of fcbe mofcber, fcbe full brofcber ( succeeds ) , in default; of 
bim ( 1. 0 fcbe full biofcber \ bis son ( succeeds ). As foi wbat; Vijna- 
nesVaia and ofcbers say, ‘ in default; of full biofcbei, half biofcbeis ( i e boin 
of a dilTeienfc mofcbei ) succeed and in default; of fcbem ( balf brofcbeis ), fcbe 


1. TIio whole of this Eoction on the rights of father and mother is quoted in 
Balknshna v. Lakshman 14 Bom. 605 at pp 600 -610 { in which being 'a case from 
Ratnngin the mother was preferred to the father ) -The father is preferred to 
the mother ns an heir in Gujrat, in the Bombay Island and northern Konkan 
where the Mayukha is the paramount authority, while in the rest of the Bombay 
Presidency the mother is the preferable heir Vide Khodabhai v Bahadar Bala 6 Bom 
541 An adoptive mother succeeds in preference to the adoptive father in the Bombay 
Presidency wherever Mit is supremo, Anandi v Han QB Bom. 404 Stop-mother is not 
included in the word ‘ mother ’ , vide Hesserbat v Valab 4 Bom 188 A remarried 
woman can succeed to her son by her first husband if the son dies after romamago , 
Basappa v Eatjava 29 Bom 91 ( P B ) Mother’s un chastity does not debar her from 
succeeding, Kojiyadxi v Lakshmi 5 Mad 149 and Vcdammal v Ycdanayaga 81 Mad 100 
but vide Bamnath v Durga 4 lOal 550 This passage is an excellent example of 
the brevity and vigour of Hllakantha’s stylo Nil first condenses the remarks of the Mit. 
and then refutes its reasoning Panini (II 2 29 ) lays down that several words may bo 
compounded when they are together employed in the sense of ' ca ’ ( and ) and would bo 
in the same case ( when separately employed ) Such a compound is called dvandva , 
viatTipitarau is an example of it Two other sutras (Pamni I. 2. 64 and 67) lay down that 
when several individuals of the same kind {sarxipa) are grouped together m the same case 
relation, only one of them is retained and if the two individuals are male and female, the 
male is retained Pitarau is an example of ckas'esa (lit whore only one out of several is left) 
The general rule about dvandva compounds is that all the several words forming it are 
retnined, while in such ck,a&e?as as pitaiau, bhratai au, only one word is present and the 
other ( mats, svasa ) is suppressed. Prom this point of view cka^c^a may be said to bo an 
exception to dvandva Such compounds are very limited in number The reasons which 
Mit puts forward in preferring the mother to the father are three, (1) even m expanding 
the okas'esa pxtarau the word matr occurs first ( xnata ca pita ca pitarau ) , ( 2 ) in the 

regular dvandva form matapitarau, the word matr comes first , ( 8 ) the father may 

have several wives from whom ho may have seveial sons i e the father is common to 
several sons whose mothers are different, while the mother is not so Nil first of all says 
that the view of the Mit prefernng the mother is opposed to the dicta of ancient sages 
like Visnu and Kaityayana Then he examines seriatim the reasons assigned by the Mit He 
first denies that the ekas'esa is an exception to the dvandva According to the Siddh- 
antakaumudl, both and fl'awiosa are two out of ^vevrttis Besides when a certain 

thing 18 stated to be an exception'the results stated as the rule do not follow at all But pitaiau 
IS only an optional form, as we have matapitarau also So Nil is right in saymg that the 
ekaSesa pitarau being optionally allowed with matapitarau is not an exception Nil asserts 
that there is no authority for saying that in expanding the word pitarau or in dissolving the 
compound mdtapitai au the word niatr comes first This is an over-statement on the part of 
Nil Though Panini does not say that niati must come first, yet the Ediika and other gram- 
matical authorities have always for ages dissolved the compound as 'mata ca pita ca ' Nil 
IS also right in denying that being common to the son with other sons from other wives is a 
ground for postponing the father This argument of the Mit is extremely specious Vi^O 
notes to V. kl pp. 241 — 244j 
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MTU of fun brothers ( anocaed ) this in not oon-eot emoa ( on this rierr ) 
there wffl be contradiction in fafciDg the word SArJtr ( In ^Ajneviltya s verse ) 
M used m two fnncbons, vix in the primary ( function or sense ) with 
regard to the fnE brother and m the Bgnrative sense with regard to the half 
brother ^ 8om^ however say that in the word bhrStamh ( of Ysj ) there is 
flhOfl'spa of diBsumlar things as eupressed m the ( eiponded ) fonn 
brothers and sistera are ( designated ; bhratarah on account of the rule 
( of Pfiijini I 2 6^^ ) the words bhrdt^ and jmfra may bo compounded 
( respectively ) with SMirand fitthttr to form an sJfcas'spa and hence 
on failiire of brothers sisters ( succeed ) This ( new ) is incorrect 
since there is no authority for tabng the word bhrStarab ( in T5] ) os 
an of disimUar objects,* 

The sons of brothers* also even if at the time of the death of their paternal 

1 Tka rale of mlmUiiX Im that the erne word la ft teateaee must hara ODlr one 
Ylda ftboTft p text 93 »nd tr p, 88n 3 YSJ. oses th* word bhrSUtat If lluit word 
ptimirUj msULS fall brotber tbeftonuof *hftU brotber eaa b3 ascribed to It ealf in a 
ssoandAiyfesopi TftM) smsa. The int loclndM bolh foil aod half broihors aadcr iArflfamA 
NiL says tbst thereby the Hit- rum coanter to » wall Iraown mimWvrt dootrlno, Vldo 
sboTo p. IZlft, I for ■'ftbtl moftnlag tbs primvr fooetloa of a wcptd. Aa obriont reply to 
mUkaplbft s critioliai It tbat tbo word kArS/r timph maaos brotber ( wbotbor loll or halt 
Is nol axpneft*d ) tbftt tbo Ult, prstan tbs foU brotber to tbo ball brother beeanso the lormer 
hftf more partidas of the bodies of tbo parents Ukfto tb« liitst sad so bos greater propiD>jaily 
and that UbbrOfr prlmstfly meant fall btolbet ( at KiL 1 d4s1i ) TIJ sbeold here nicdfin 
TT.lflfl ) the word lAr^tr ftlooo ftod not eadara as he does, 

InXMidT jrasAlrom 40 Com 10 ( rrhoto a man died Itarlnsbu h*U brotber by tbo 
tame father and a ball brother by tbe tarns mother vbo had rptnarrird ) it wit held that tbs 
half brother by tbe mme father was eatUIed to tareced sod that them ta no prorUlon In (bo 
but Of elsewhere for tbe aons born of tbe asme mother adet her retaarrlac^ beinJt treated ai 
brothen born of the mmo womb lor tbo parpoeo of lohcritajaeo to at to be loeloded In the 


mmnlagof the word bbratarah nted in tho texta. Bat Ninda Papdlta in bis Valjayantl 
doea spoab of a hall brother boro of the cam metbor hot of a dlS rent lather as an beir Vida 
}farQytin r Turman Doj I L IL61 Com 7ft| at p. "03 where rtfercncts are giren. 

a. In ilulji T C«r>a*«Jo»21 Com 503 at pi* 80s-<0 the p*v from aotno boweretea 
to the ended tbo r^km on sister it Ordinnnlr hhr tarab aonldmsan brotbm 


a]mrly*“^®°* brotbera end till Tt Tbw It noth ng in tbe eoatext In which tb* rr»i 
of YIJ ocentt to ihow tbit bbritartb i» t bo taVen in this torn abal onnwal a*aw An 
elatcQ may bo eitberef ilmflar ebjecti or of dl unilar objeKa. Tho dual or ^lanl l^rm 
of a word 1< the eVas r'> of similar obj«rtt and the dual or ploml forre^ ol only a few word 
Uto b/irllfirau err frArUfuraA tre aometimec ot'J am toVta of di ilmllcr pb‘^«»- Pnif- 

tfc 3 ncfrfU»JiorrilW*-)»tbl »«w folloalng efha jwtnra of Ap Ph. B VIJ not \ if 
p lie. The CUaroblnffJ (ahlch it lat rtbanth ^1 yoVha) h Id thlt bait* decl 

rine has not Uvnaeerpt "d Id Ih IVnoMy I n dero and tbe sliU-t •um-rdterh a 

Vide 3fwtj ▼ Carwailiu dl Cm 6C3 fl 3 f “1 Coin f It, 1 ) 

3. Tbit n *=*fia ef >be lf«t is ol Ion ly u n- itU I t tV » rr dmllu w rd cf lU Jfll. 
*U.“wbcntrw>bnJth r*ofn'-wih m n alMal an inbi t in 1 e UU all r hi draih Ut 

tr I); . J I . .r- <' 1.11^ 

■„a .litn « rartllloo dlb nUU-l Ml f" I'"' .IMn M. 

T1.I. P-«t nf jV, • cu. Ill ll h l~,lot A IW 
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imclo thcv li.ul no connection ^\l(h the wenllh ( of the deceased imclo ) 
beauisc (heu futhci ^^as then nli\o, aio entitled to take by paitition •with 
Ibeir otbei pateinal uncles the sbnic of thou fathoi ( in the deceased uncle’s 
estate ) accoiding to tlie lule ( Yuj JI 120 ) ' among ( claimants ) spiung 
fiom diQ'cient fatlieis tlie allotment of sliaics is accoiding to the fathers 

In default of the luothei’s ‘^on,* the goiraja^ sapindas ( succeed ). 


IciMUg B, C, Dlus brothers ns his nonost Jicii", but beforo the estate of A is actuallj dividctl 
B dies leaving two sons H .ind F ITore ]' and F bine no riglit to the proportj of A at hjs 
death, as their father B was alive Yot at the tune of actual partition, tho} will take the 
sh ire that would have gone to their father B One has to see whether the pi oportj has vested 
in a por<^3n and not whether it has been actuallv divided I'lio ^^lt had to stato this oi.- 
presslv because it might be argued thatasYnj prefers brotliois to brother’s sous, in dividing 
theweaUhof A tho brothers C and D should exclude the sons of.B Ihc rcplj isthatono 
must look to tho time of death and not to the time of actual division of tho estate 

The general rule of constnictiou accepted bj the Bombav High Court is to construo both 
tho Mit and the Ala} ukha so as to harmoniro them with one another wherever and so far as 
that IS rcasonablv possible YidcGojabai v S/tninaiit Shahajtrao IT Bom 111,118 Q’herc- 
forc the above passage of tho l^fajukha must be construed in the same way as the Hit In 
Chondtka v Muna ‘2') I A 70 ( -2 1 A'l ‘278 = 1 Bom L R 370) tho PriV 3 ' Council follow- 
ing an incoriect rondoring of this passage made b} Boiradailo remaikcd with regard to tho 
tribe of Ahban Thakurs that migrated from Gujerat to the United Piovincos before tho 
Sfa} ukha was composed that tho Haj ukha only embodied and defined a pre-existing custom 
and that according to tho l^fajukha sons of a brother who is dead share along with surviv* 
ing brothers and that tho rule as found in the Haj fikha docs not go beyond brothers and 
their children It is submitted with great respect that there is a double error hero. Tho 
Ha} ukha had nothing to do with Gujorat, being composed by a Haharnstra Pandit, whoso 
family had migrated to Benares, under tho patronage of a Bundella chieftain In Ha^ Hlas v. 
Banchordas 5 Bom L R 51G tho court following tho P C decision allowed the son of a pre- 
deceased brother to take along with the brothers of tho deceased In Jagubhai v Kcsarlal 
40 Bom 282(=27 Bom. L E 226) at p 286 the differing translations of this passage of tho 
Hayukha are referred to aud it was hold following tho P C decision on tho principle of 
stare dectcis that tho nephews of the deceased share the inheritance along with his surviv- 
ing brother or brothers 

Tho distinction between the vvliolo blood and the half blood is not to bo earned beyond 
the brothers and their sons Vide Shanhar v Kashmaih 61 Bom. 194 P B ( = 20 Bom L 
E 1 ), whore all relevant texts and decided cases are referred to In Suba Stagh v Sara- 
fraz 19 All 215 ( P B ) it was hold that this distinction between whole blood and half blood 
applies also to all saptnda relations other than brothers and then sons In Oanga Sahat v 
Kesri 87 All 545 P. G ( =42 I A 177 ) tho Privy Council hold that 19 All 216 was restricted 
to sapindas of the same degree of descent from tho common ancestor and that a paternal uncle 
of the half blood succeeded in preference to full paternal uncle’s son 

1 In Appajiy Ho/ianZaZ 54 Bom 564 P B ( = 32 Bom L E 709 ) it was held that a 
brother’s grandson is not included in the word ‘ brother’s son ’ Vide also Ghinnasann v. 
Kungu 35 Had 162 which discusses all texts and modern writers 

2 QoUaja literally means ‘born in the poZra or family ’ 'She goirajas are agnatic 
kinsmen and are of two kinds, sapindas and samdnodakas Tho Hayukha does not dilate 
upon tho explanation of sapmda It tacitly assumes tho explanation of sapinda given by the Hit 
In commenting upon Yaj I 52-68 tho Hit explains sapinda lelationship as arising from 
having particles of the body of the same ancestor It is limited to seven degrees on thefathei’s 

* P. 148 { text ). 
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ddo and fir* degree* cai the taoUiet ■ tldo. In mlenUting degrees tho uecstor to wbom re* 
liUoniUp la traced and the pexaon arbo** tapinifa itUUoiiahlp li to be iLacertalxied are to be 
Into aooount. VHe ▼ il<aiicftbai 3 Bom 8SSp.433 and a 

Coartici 7 L A. 112 at p. SSI (^6 Bom. UOat p. 110) and Artaerbat t ITwiara^ 80 Bom- 431 
at p. 448 BotatJuuidra t riMjtil: 41 L A. 300 at p» 800-301 lor a tranalation ol the raaego 
qI the int- on aojan^a relatlcmahlp. A man a dx male paternal onewtora, hlj alt malo de*- 
oondonta, the six male dewendonta through on unbroken male Une of hla alx paternal anc«- 
toraarehUpofra/aaopiJn^aa, The aamlnodakaa »IU be cxpUlncd Utar Sapia^aaaroeitbcr 
po*r£yo crrbWnftaflolraJa(batnlnadiflerantpotra) TheUtter according to U» MIL. oro called 
bandXu*. in JadunaihKuar r HuXtAar Un. S) J A- 173 at p. 100 tha PriT7 CoubcH nr 
that tiro moat bo latlffied betoeoneoan claim oa a goinjn lapintfa tIt a 

common patriarchal rtook and aaplpdoihlp with the decceoed i e. blood oonnecUon throng a 
Dommon onocatot by unbrokan male dcecenl 

The -word baddkekraoia { lit wbo«» ordat of fUce***lon la fixed ) U uaually tronalatcd a* 
the compeot aoiiee of helra. The hdnoxpteaalj ipoclfted In yK> from the wllo to tho bro- 
thereaonore baddkakrama take in the order In which they am enumarated and do not 

allow onyane elao not apedfically mentlcned to lake beloTc them. Yido Nokolekand t Jlrffl 


ckoodOBoiQ 81 at p. 84- . j i.i 

11 certain peraoni am apocUUy Inxlted lor a meeting or dinner, they am oaaignod apccUl 
ooata, whlU thoeo who oom* unlnrlUd or without pfeTtoua intimation arc aceUd alter tbe« 
who arc aneciaUy iorlted. ThU mudm U made urn oJ bote In ooalsning a plaeo to the jolrt- 
n*l grandmother Tide Jolmlnl V Ti7 B abai* on Jaltnlnl \ M and 8 afiUrm • btOfta 
/« VfldlBtafflti* rv W lot lUMtatloni ot thU maxim In ilokoodtu t Aruh*flt>ot 8 Bom 
637 it U »ld ( at p 603 ) that thU maxim onlt appUe* to i?ol'’a;aj and doe* not apply to 


ol «m.B U Ibo poorJ n.1. -1»I= ^ 

U^iEifc 1* th»t DOl«m.lo«Kiec«oaub<at.toiMlo. ODin. Hot «. 

KOOEIT InBol. boll., .1.. lb» ..do» Ih. d-Mbtct Ibo 

lb« ootBool Ecnd^mothoi uJ tho polotMl gmc^tmiil molbor In JWtu . low 
inoUTO ^ , jjasUoi tbo rtito Uto broUiot • d.ojblcr mctcod u 

^ Til. SMUT ftoritocj Sh«a«lh.lI.twdlloM.ylHh. noooroo.lMBJo. 

t ^lu„!^Jo«lK>'fBbolx.«d«o«^ •B'l*!-- A-om.nl,blHlbcIo,5. lo 

T ,b. Ilta.1 «o- I boro In lb. IbiOlIr I bor lifl- 

^^ro ^ M-H-Oildra who. U .OT. >0 tbU U to b. Dna<o.t^ 
Ho word jT ^ rio, ^ro ( «-0«OOT<rD«nio wpin^iriln. ) opto tb. T lb 

‘^"'TTll^l ^dlTrrba.BUom ( .1 pp. .*) .od ) 11 1 
aeeroo, IB ,^1, ouiKd „ .» 1.1. bp Jl-oa ud u tb. >111. boom ^ 

Ibc prloToal ^ -ioUkt b. » ffol.Bpo. *b- Urar ffolraya u not wnllrwd to lo lb. 

r-tenrj cl .bo .,^1 d -Ido-, d edrojo. undo. 

tun.c«.lt ™ , jj^aowpondCTlboM.pOkb. tb. »Wo.id jdrojB •«! > '/»’ 

PodU..«o<Id.bo....du.M MJ-JUabld 

mbit bo •• brf™ 7] A JlJ.lr.S57 ("bltotB 110«l^lll) Md. .!» 

IdW.»ib7'» ',rtdow.ol5d™^ ,0 b.. .» -ldo« lo'lb'.. 

hdl Obdot H. dbb .bJ tbo ' ' „r4..1a. tbootb tb-p .to t ot rn«* ^7 ">'» 

,110. n,«l..»ldo* ■'‘T* i.,T„ Jt bon. loll- Urn H 'b'"-'! 

tloorfb.tbo.ol»o«M‘-. .BdlboOTb Tbop l — 'oot do oo< Ul .b. 

(„„UplpB.nU ('B «J.IVIJ-rBn . Jlol>« “J- 

Wo!...!.!... 'iT^p. bn. lb.r>bi»»- bolt. Ul.-t-- f 

;oTL'^w\;;rd."j;"A-.dBcw.u.«n.dr^^^^ 
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Even amongst them the fiist is the paternal giandmothei, smoe Mann ( 9 
217 ) says: 

When even the mother is dead, the fathei’s mother should take the 
estate. 

Although she ( i e. the paternal grandmother ) is mentioned ( by 
Manu ) immediately after the mother, yet, as it is not possible to make 
room for her m the compact senes ( of hen's ) ending with the brother’s son, 
she should be placed at the end after the brother’s son following the rule 
those that come umnvited should be seated at the end ’. 

In default of her ( i. e the paternal grandmother ), the sister (succeeds) 
Since Manu ( 9 187 ) says 

The wealth^ ( of the deceased ) belongs to whomsoever is the nearest 
( to him ) from amongst the sapindas 
and since Brhaspati says 

Where there are many relations, saJculyas (persons belonging to the samb 
family or gotra), and bdndhavas ( bandhus or coguates ), he, who is the 
nearest of them, shall take the wealth of a cluldless ( deceased ) person 
and since she ( i e the sister ) also has the status of being a gotraja 
equally ( with her brother ) as she was born in the gotra of her brother. 
There is not, however, ( in her ) the status of being a eagoira , that status 
( of being a sagotra ) is not however here ( i e in Taj ) declared as the 
motive ( or reason ) of taking the property ( of the deceased ) * 

— , 

fically named m the Mit. and Taj are not heirs at all The grand-mother does not take it 
as strldhana ( 1 AJl 661 ) and takes only a limited estate as an heir ( Dhcnidi v Sadhaba^ 
86 Bom 646 ) The passage of the Mayukha about the grand-mother is quoted in 2 Bom 
888 at pp 438—34. ‘ Grandmother ’ does not include a paternal step grand mother and a 
Bister would be preferred to a paternal step-grand-mother, vide Lingangoioda v Tulsawa 17 
Bom L. E 316, 

1. This half verse is vanoualy explamed by Kulluka, the Madanaparijata, the Balam- 
bha|iti and other works, the chief difficulty is caused by sapmdadyah and tasga tasya Soma 
take the first as equal to ‘ sapipdat ya^i ’ and others as one word meamng ‘ saptnda and the 
like Some take one ‘ tasya ' as referring to the deceased and the other to the inheritor, 
while others take both as referrmg to the inheritor, corresponding to yah (one more yah be- 
ing suppressed for the sake of the metre ) Some take aapmdat as meaning ‘ sapipdamadhyat,' 
while others take it as referring to the deceased. Vide LalUibhai v Mankuvarbai 2 Bom. 
388 at p. 421 for a translation of this passage as ‘ whoever is the nearest saptnda his should 
bp the property ’ 

Nil stands almost alone among writers of eminence in assignmg a high place to the 
sister as a gotraja. Even his own cousin Kamalakara does not do so. His reason is that the 
sister being born in the same gotra as her brother is a gotraja and as Yaj speaks of gotrqjdh 
as heirs, she is one Nil. admits that she is not a sagotra, but Yaj, does not say sagotrah 
but only gotrajah This argument of Nil is extremely specious There are two weighty 
objections against this argument. Whatever meaning Yaj might have attached to the word 
gotrajah^ authoritative commentaries like the Mit take it to mean sagotrah The sister is 
no doubt a sapinda, but she is not a sagotra Though born in the gotra ( and so a gotraja 
in the etymological sense ), on marriage she passes into another gotj a and so is not a sagotra 
t which IS the popular conventional sense of gotraja ) Secondly if the sistCT is to bo re- 

V, 21 
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In delmlt of her ( the «Ietor),* the patemtl grAndtather and ball brother 
take ( the ostata) by dividing it ( equally ) alnoa their neameea to the 
deoeaeed ( propinquity ) le equal, as ( the former ) la the faibor a fitbor ( of 
the dooeaiad ) and ( the latter ) la the aon of ( the deoaaaed a ) father In 
other oaaea alao irhere the propinquity ( of aevera] heirs ) is tqnal and 
there la no diatmgmBblng droumitanoe, however alight such aa the order' of 
the words ( in a tort ) the same ( role ) holda good Hence m default of 

guded u a foiraja beb bMnate bom In Ula tb«i« la u> ituon why otber toalH who 

aiB bom In tlie ffotra raeb &■ Ula •on'i d«Qghtot, the bTotbAT*! dAnghtcE, Uia Aont ( ■ 

■Utn ) iboold IM4 bs oUaed u sfotraja b«ln. Bat KiL ii entinlr dlent tboat Uima other 
lAnulAi. 'OiA ooorti hold 'that the rcuoalog of the V M abont a tUttr catmot bo eikioded 
to a Km I daughter Vldo Fmilol o Pcrfaram SO Bom. 1TB. KiL wanUd tomebov to 
bring la the tUtei and gulbblcs on tbi vord In (7anr«h t Tr(ijr<^w S7 Bom.ClO («5 

Bonu L. B. &S1) the paternal gaad fathar a cmndaoa being a wai ptnlAned to tather’a 

Btstei 'wbo vai held to be anly a boailtK. The MIL <icie« nc< montlon tho (liter at all and 


brlngM In tKw paternal grandfather Immodlately altar tbo patamal pnndmotlwiT In LoHa 
bhoi T ITanJhftar&al 3 Bom. 338 It U eald ( at p. 431 ) that hero Barradalle • traoiliUon ol 
the riigii about the iliUx U inlelleltoas and almoat anluteUlglble at the and and a comet 
rendtrlng It ginn. In Xri*rrt>ai t Vaiab 4 Bom. 16B at p. SOD a corroctcd tranilatlon of tho 
pwegrt Aboot tbo (UtcT It giT«L. In Soihorom r Slfobai 8 Bom 8v3 it wai bald that a 
loll tUt«i lueoeodod In prefarence to a half brother In tho UUod of Kaiaa^ niax Bombay ai 
the V« i y Ti V>i* m tho paramount aathortty In Oujarat Bomboy ulasd and Iforth Eon* 
TTan. But In the other pazti of tho Bombay Brealdesey where the MitUwirt It npmaA, the 
remit woold hare teen oxaetly the oppeaito a« In Diaytccn r 1 ornbai 8JBoa 800 (whore 
the hall bruther'e Km wu prderred to tbeelttor) At p 818 of thU latt oaee the pauaga 
fit the MayOkha eboct the aieter le <iuot«d la XofataH r XWo 4 Bom 910 foil eifter wae 
preferred to rtep'raother or paternal CLrtt eootla. In alcmo j JTai/irna 48 Dorn. 4C1 It wat 
held that the fall tUter ll to bo preferred to the half-aUtcr Tbo role about ludltont dau 
ghter raeeeedlng before the rich one dooi not apply to tltten ( ride BAo^iriAibat r Xtoyo 
5 tWn SOI ). The aittOT whether fall or hall, toke* an abeolote eeUto in Bombay Ktvrr 
bai T 1 elob 4 Bom. 183 The deter U oot to the bn* of hdre at all in Bongel and Bonam 
5 All. 811 F B. and 9 0*1. T3h. Bat tlur law about tbo eleltr U now changed br Act If 
of 1920 which enoeti that the aon a daagbW tho dBURhter a daughter deter and eUtcr ■ eon 
i TjiawJ In that order after tho Utter • Uther and before the father e brother but thU Act 
It not to afleet the riatei » poeUkm aa Uld down In Bombay deddona ( Skldrawton^ r 
Afriowbaf 86 Bom- la B. 89" )• 

1 . The order of eucccAdou aecordlog to tha MIL U dlOcrent it U loll brother 
balf-bfuthor foU brothede K« half brother e eoe tn^'^nal grandmother patenel ra»d 
father paternal un«l* According to Uw Uayukba the ordAfle full 

brother foil brother i mo. paternal prandiDolhcr rider ptareaj gtandUlbet eul half 
brother UCcther Tbougb the MIL d>w oot meulloo the riiUr ae heir neder 
Wurfof dedeJoca ihe U an heir eten OBderlhe Mil., but woold U rl*«d ( ^hm the 
la the BomUr Prerideney ) after UU brother • eon and paternal r»nd 
and r the Itajilbha the loU eUter would ctme bef-re the hall brother 


*KiaiDa Of *liAoa la one of the tneaa* lot *ctlUc,a whit U lop of alUoiar* 
cnUIdUrr Vide JainJlcl JIIJ-l* Knuoa (erJ r ) U tf rii VltJ c4 whhh 
/oricref lie *fBK» dftoUJly word*) and fAjl tram (rWcIworJi 
) re two* \'ldi5 tote* to V M pv otamil'*. ^ iJe Ae/fw ral » U/u 

” ji.l'titcf tof icccelo iLIifiuaUly olcejrncMlBlhecaaccItrtLrr'acmifa-ei 

Isti paternal nnelo • *cn. 
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thorn ( the patoinal grnndfathoi and half-biothcr ), tlio pafcoinal gioatTgrand- 
fathci, the undo and tlio half-hiotlioi*s son tako ( tho estate ) by sharing ( it 
equally ) ' All the sapinfjas and samdnodalrae ( take ) in the order 
of their proinuquitj . jManu ( Y. 60 ) dodaies them as follows; 

Tho sapinda lolationship ooases with the seventh person ( in tho lino ) 
and that of samdnodaJcaB ends when birth and name are no longer 
known.® 

( Sapiame ) moans after tho seventh ( person ) is reached ( or has 
passed away ). 

In default® of Bodakae ( i. o. samRnodakaa ) bandhus ( take as hens ), 

1. Tho treatment ot tho eubjcct of inhontanco nftor tho sistor In tho Mayukha 1 b very 
Ecrappy, vnguo and unBatlBfaotorj Even tho Slit gives raoro details. Tho lattor distinctly 
states that aftor tho father’s lino como in ordor tlio paternal grandmother, paternal grandfather, 
uncle, undo’s son , after tho paternal grandfather’s lino como in order tho paternal great- 
grandmother, tho patorunl great-grnndfalhor, grand-unclo and his son, that in this way up to 
tho seventh person ( from tho deceased ) is to bo understood tho right of succession in tho case 
of ‘ samanagotra sapindas ’. The Jfaj iikha is quite silent about tho great-grandmother It 
does not ovprossly refer to lines be} ond the gront-grand-falher, nor does it clearly state how 
many generations In each lino are to bo taken. Tho following propositions have boon esta- 
blished by judicial decisions (I) That tho nearer lino excludes tho more remote i e a male 
in tho father’s lino excludes a male in tho grandfather’s lino and tho lattor excludes tho 
groat-grand-fathor’s line , ( II ) that tho widow of a gotraja sapinda in ono lino is postponed 
to any male properly belonging to that lino ( e g a paternal uncle’s grandson is to bo pre- 
ferred to a paternal uncle’s widow as in Kashtbat v. Morcshwnr 35 Bom 880 = 13 Bom dj 
R 662 ) , ( III ) but tho widow of a gotraja sapinda of a nearer lino excludes a male belong- 
ing to a remote lino o g a brother’s widow is a nearer heir than a paternal uncle’s son or tho 
grandson of tho grand-unclo , Basangavda v Basangavda 89 Bom 87 = IG Bom L B 609 
and KJiandacharya v Govindacharya IS Bom L.R 1005 As regards what is meant by 
lino ( saniana in tho Mit ) there was groat dnorgence of view , vide Buddhasing v Lallusing 
42 I A 208 = 87 All G04 for reference to throe different views It may bo assumed that 
according to tho Bombay view each lino extends to six descendants in the mam lino from tho 
common ancestor ( 1 e Inolusivo of tho common ancestor there are seven generations in each 
lino who are sapindas and also gotrajas ) Vide Bachava v Kalnigappa 16 Bom. 716, Appaj^ 
V Mohanlal 82 Bom L R 709 ( F B ) In Vxthalrao v Bamrao 24 Bom 317 at p 384 four 
meamngs of the word pratyasciiti ( nearness ) are given and it is said at p 888 that the 
Mayukha theory of propinquity is of descent m lino and degree from tho common ancestor 
and that inheritance through a common female ancestor is unknown In Qaruddas v. 
Laldas 35 Bom L E 597 (PC ) it was laid down overruling 24 Bom 817 and 61 Bom 
194 that the preference of whole blood over half blood extends to all heirs of the same degree 
such as paternal uncles and is not confined to brothers or brother’s sons 
, 2 This whole passage about sapindas and samanodakas is quoted m Bai Devkore v 
Amntratn 10 Bom 372 at p 380 and it was hold that ‘ samSnodaka ’ includes 'descendants 
from a common ( male ) ancestor more remotely related than the 18th degree from the pro- 
positus and that a savianodaka is to be preferred to a bandhu , but Rama Roto v Kutiiya 40 
Mad 664 dissents from 10 Bom 872 and holds that a samanodaka must be within 14 degrees 
from the common ancestor Vide Saribhai v. MathziT 47 Bom 940 at p 942 for quotation 
about sapindas and samanodakas 

8 Bandhu, according to the Mit , is a sapinda but of a different gotra i e they are cog- 
nate kindred who are related to the profosif«s through a female and not through an unbroken 
male descent This section about bandhus is quoted or referred to in numerous oases , vide 
0 g, Sha Chamanlal v Dosht 28'Bom 463 (=6 Bom L R 460 ) at pp 466-56, Ramcliaran v. 
Rahim 38 All 416 at p 421, tParot Bapalal v Mehta Hanlal 19 Bom. 631, Muthimcann v, 
Synambfdu 28 I. A, 83 at p 89 (=19 Mad 405 ). 
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^nd they aw ( thna Bteted ) in enofehor «nf {» 

* The sons of one s father a aUter the Bona of one s mother s nater and 
the Bona of one a maternal nnde-theaa are to be known ai Utmdbandhus 
the eons of one a father a father a eiateri the aona of one'a father a mother’a 
slater the aona of one a father a maternal imele'thMe are to be known aa 
ones fnifhandJiMB f the aona of ones mother a father a aialer the 
eons of one a mother a mother s aiater the sons of one a mother a maternal 
nnole-theao are to be known aa ona a tndfrhatidAua 

Here* ( i e in the texts quoted ) the order ( of anccession ) fa that 
which is conveyed by the order of the words of the text 


1 IcOridAoriT Tht Ooternvieni of Bfn^al 19 Uooret Indian Appeals 418 it was 
that tha onomeratlon of baodhua U only UUoatiatlT* and not exhantUro and that tbs 
jnatamal tmcla though not mantioued heo UaTory rtaabandhu and ironld inewod In prdrt- 
enoe to bli own aon, who U tpoddcally monUemed. Foltowins thli caio It was laid In 33 1A.83 
{atp.89) thattbi Ult. nibn oltnlfiwi hj ninpie without attempUng to ipcellj emy 
member of aaoh claaa. Tho wordi bcTB the order Ao. am qnolod In Hottandat r KrU 
0 Bom. KJ 7 at p. C(U and It li nid that thla rttnark only applW to the ptolmnco d 
Zimiicndku* to pitrbanJkKi and of piirbotidAai to wBiffcoiidAiu and that them U nothing In 
theADb or Uayfoiba which can be cooatnied Into a dJreotkm that Iho nlnt apxl&ed 
hanihvt »w to take ptoocdeooa of all nnepeeided fcandhna and that the toil of Uann (0.18T) 
ftirnlebet the propel ground lot deeUiotu TWe remark bare the order Ae U quoted In 
JJafma ▼ QanfCfpa 4 Bom. 49 at pp SI and SS and 11 li held that U doee not rrler to 
prel^oe among UandllVi lootnote thla appUoe to the Ibree cUbm 

aa well aa to tbo torcral mamtwre of the three elaaaea wa quoted with approral In dppoH 
dai r SmupoU S3 p.4t3 ( wbero molhet a atiter a eon wai pT^erred to malcr* 

nal uncle e eon ) hot It waa Abapprored In SoXioropi ▼ Battriiiaa 49 Bern. 753 PJl. at p. 
765 (*i 97 Bonulwlt. 1005 ) and Uw eaaa In 33 Mad. 453 »aa dlaeentrd from In 58 All 410 
4 lp. 424 Tj^aaeolrioo lu83Uad- 453 weidliaonted Irom la 49Mad.72a where the May6* 

Uia le quoted at p 741. 

Them U a bowUdotiog maae of caaee on the ricee*»len of handfana and It la Imponlble to 
lie tbo dedrioua. BeeWca tome prinolplet haro been Inlmdnced by the decWooi which 
dlroet bade In the teiUor commenUriee. In I «oid Bahadur t (.(fmehoed C Cal 
13 /P 3 J.) It waeaafUTDcd that tboro rauat be mulnallty of lo/nefo mlatloaiblp between 
h II i i -in claiming at bondAu and the preponfoj and that In order that a man may be an 
cl tie proioeltue they mnet be reUled elthet directly Ihrongh Ibemietree 
ikrmcklWrmoUiCTotUUuir InKomdo.Jr.T liMjroUll^ ^ BO (-11 C.UMI) 
rmredllTO. ".O' ">*' KUUooUilp lo It. 

Ih.lnt cm It. mother'. IJlntbo 
^ I'L-.llno.JItrlbolUUi io.)- Jt U inbBimoa wilb ctml tmrert lb.1 .11 U-m rrol.v 
I-ma oo no «.>U to.l>“' .nlhorl'j •" no. rerporUJ hr tromnlDI. II 
-.emlloo cl bamUini In Iho ‘tr'o »rr«. qnolti In >11 dlce<U li n»l rrt.n.llr. tel 
Ir onn I. to »l J Itnl U. n,n.l t, <»1, Iheonrh me . oil rr 

only lllnitruim SlmlUrlr Umrlpl. rrlxtei.hlp mtenJ. 1. r-r ndleee. on . 

”*“• ire. m^ir)m.Vlo-. rrmiaedtel-llMn -re, dnteee, rn hh ( Uor iU. 
.hhlnnwntenuptnl.l '^r ‘ \-hlr (ore,, Snr r f . t' All. 10. Th- 

iDlcTpwteO- 

p HI ( t«*t k 
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( If nn objection weic ini’sod that ) as the right to the wealth ( i. e in- 
liGiitance to the deceased ) lu the case of the wife and all the othei heirs is 
based on their being diiectly connected with the deceased, so in the case of 
the handhus also let the same lule he followed ; hence how is it that the 
hanihus of the father and mother ( of the deceased ) aie ( declared ) to bo 
entitled to the wealth ( of the deceased ) ? The ( two ) verses ‘ the sons of 
the father's fathei’s sister Ac. ’ aio meant only to convey the connection be- 
tween a teim (sanjnS, heio piiibandku and Ttidiihandhu ) and the objects 
denoted by it and not to convey the connection of those with the wealth ( of 
the deceased ) ( Wo reply ) since even without this text ( i e. the two 
voiscs about piiihandhus and 'mdtihandhus ) it is possible to employ the 
word ( bandhava or handhu ) foi the bandhuB of the father and mother on 

Pichu V Padvianabha 44 Jlnd 121 at p 128, whoro Sadashiva Ayyat J says that tho voreo 
about atmabaudhus is a cbildisb and epurious to\t and that it is an illogical, incomploto and 
inconsistent classification o£ iaiif?// ns and criticizes the doctrine of mutuality as fallacious 
( at p 130 ) and ( at pp 128-129 ) the dictum m G Cal 119. ( at p 128 ) that -the boritablo 
bandhti must bo a descendant of Ibo niatorual grandfather of tho propositus or of tho father 
or mother of tho propositus IS wrong This opinion of Sadashiv Ayjar J is criticized in 44 
Mad 753 ( P C ) at p 7G1 (=48 I. A 849 ). Vido 49 Mad G52 at pp, GGO-662 for crilioism^ 
of Sanadhibari’s rules and of G Cal 119. Groat confusion is caused by judges giving vary- 
ing reasons for profetnng ono bandhu belonging to one class over another bandhu of tho same 
class e g whero tho claimaints arc equally related in dogreo to tho deceasod, a malo is to bo 
preferred to a female { Narasivima v Mangammal 18 Mad. 10, Ballrtshna v. Painkrishna 
45 Bom 358 ), sometimes tho ground stated is said to bo that handhus ex 'partc 'paterna are 
preferred to cx partc materna {Saguna v Sadashtva 26 Bom 710 and 66 Cal 1153), that those 
botwcon whom and tho propositus a single female intorvners aro to be preforrod to those bet- 
ween whom and tho propositus two females intervene ( 30 Mad 406, which is not accepted 
by Eajcppa v. Oangappa 47 Bom 48 ) , oven whoro tho Mitaksara law applies it was held 
by tho Pnvy Council that those handhus who confer greater spiritual efBoacy aro to bo pre- 
ferred to others, though of tho same class and though equally near in degree, who confer less 
spintual benefit Vido Jolindra Nath v Nagcndra Nath, 33 Bom L R 1411 (PC) 
whore the son of a half-sister of the father of tho propositus was preferred to the son of the 
sister of his mother As regards handhus specifically named in the verses conflicting deci- 
sions have been given e g 48 Mad 722 holds that the maternal uncle’s son is to be preferred 
to tho maternal aunt’s son, while in Eajcppa v Oangappa 47 Bom. 48 those two bandhus 
were held entitled to succeed equally Tho following cases will give some idea of the com- 
plexities of the problems involved , Muthusami v Mutlmkumarsann 16 Mad 23 at p. 30 
( same case in P C as 19 Mad 405 ) sets forth four propositions which are approved of in 
Vcdachalav SubramamaASl A 349 at p 360 =44 Mad 768 at p 763, Adit Naraynn y. 
Mahahir 48 I A 8Q, Kcnchava y OiriViallappa 4B Bom 669 ( P 0 )=67I A 868, Sahha- 
ram v Balkrishna 49 Bom 739 ( F B ) = 27 Bom L R 1003 , Uviashankar y Mjissum- 
mat Nagcsioari 8 Patna L J 633 ( F B ), Qajadhar v Oaurishankar 54 All 698 Fr B. , 
which holds that Sarvadhikari’s rules are substantially correct and arrives at a oonolusion 
exactly opposite to that in 49 Mad 662 In order to prevent uncertainty and wasteful 
litigation consequent theieon it is extremely desirable that the Legislature should at once 
intervene by enacting a simple and easily applicable method of indicating preference amon^ 
bandhus 
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Now ( beguu ) the ducoorie on remuted pcnons 


On ttofl Bibnepata ( p 881 v 72 ) desorlbes romuon * 

Tliafc man wtio being ( once ) eepntated dwells again tbrough affectioo 
with his lather brothar or nnole is said to be ronnitcd with him 


* Aooording to the Mit&hgarS and the rest rennion ( of a man ) can taho 
place only with his father brother or paternal nnole and not with any one 
else since ( others ) are not mentioned m the text bat it is proper to say 
that it ( re-nnion ) takes plane bo as to bo co-extonsivo with those who make 
the partition the words father and the rest (In the verse of Bfiiaspatl) oro 
only iUuatrative oi those who made the partition , jnst as in the ease of the 
(Vedfo sentence) ho plante the post half inside the altar and half ontsido ’ 
Otherwise there would bo the fault of the splitting np of the sentence 
Honoo rs-nnion may take place oven with ( one s ) wife patomal grandlath or 

brother a grandson, paternal uncles son and the like* On account of the 

same case relation ( being employed in the text of Bj ) m the form he is 
rsnnitod who having been separated lives together ogatn there can bo no 
rennion between the sons of eeparated brothers' Bennion moans a wish or 
mtention ( expressed ) In the form our present or future wealth shall be 
common ( between us ) until a fresh partlUon 

On this subject Uonu( IS 210 ) declares a special rule about a frah 
partition betwoon reunited persona 

U rennitod' (members) dwelhng together ibonld again come to a diviilon 


n BOuwpaHBteitlaipioted lu IIX Cah 031 at p 033 niter. Il U beU tbat acmrOIn* 

to the DlyabMta It U not motltsUro but mauaxIciT aall tbat thOT M b, M re™ !to 
.jtopt betwM tb. peram. tpeclOed la Dtucl K.»ar r yausjra S3 Cah 311 It TO 
Samxl there raimot he aeotrjles to the Hit. leaalea between Owt coudoJ wto w^ 
rletrmllr totut, hat had iopatatoi la Dnlobuj r raVimabei 80 I A. 130 at p 180 
i? 0 B^^t 03 aaa 80 OaL'«) lhatoit d Blhalyall It ooetod and It U told IhW 
Mualoa ean teio place only hrtweea peTKia. who were partlca to the orlslnal partlltop 

e vide toitBbtrro pile and tr plS3 tot tbUMleneo. 

r p„, MUaalton d lelyoMrrfn dd. p 30 to 1 .bore. lie two raid rldblO 

which thleilaBle ted dllrh,.l«tni mpiswed by lb« MU. at laylaB d«n are O ) 
waioa toket dace when Bparated capareeaet. acala besla to Ur. UJclber and fJJ tha 

UtBrltcoonlT b3<w«n tbo UkrM.eUMe»c<rcr«"»»r«Ul«** . , . 

tojaise ralaUa* to tha wUa lhat It Imrltol a prerteai partiUoa la t^ j"”" Li 

I^X^tol.drdala.dlrUtoawimwar. and Uwa tb, led d Ar-Umto ftyt 

^ eoTOlrd by thra. mart Ml l.Ur. la tU . a., per,™ 

“""’^TH ^a^T^Sam.JraJa W.l, 83 Uwl. 105 It we. HI that totrerdm 
In „nlranblp and tbd that mole d .neerdl™ wat a- 1 rnC.^ 

1“ ‘.Ttl^l^tLt waaltod bat U» ». d a veaaltol cent . Ha ahd -at a 

p liO 
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then the shares are equal , m such a case the right; of piimogenifcuie 
does not exist. 

Heie sorne say that unequal distiibutiou being negatived ( oi piohibited ) 
by the clause ‘ the shares are then equal ’ itself, the puipose of again ex- 
pressly forbidding the right of primogeniture ( in the words ‘ jyaisthyam 
tatia na vidynte ’ ) is to convey that there is no inequality due to mere 
seniority ( in birth ) but there may be inequality at the time of fresh parti- 
tion due to the inequality of estate ( put together ) at the time of reunion^ 
But others^ say as follows since the clause beginmng with the word ' jyai- 
sthyam ’ (in Manu ) is meiely a repetition ( of what precedes ), the shares 
will be equal even when there was inequality of wealth ( brought into 
hotchpot at the time of reunion ) And usage is to the same effect Hence 
when it 18 possible to explain this text ( of Manu ) as based on usage it is 
improper to imagine a Yedic text opposed to it. And the science of 
judicial administration is generally based, like grammar, on the usages (of 
the people ) ® 

Brhaspati ( p 381 y. 77 ) says • 

’'If any one of the reunited members acqmres wealth by learning, 
valour and the like, two shares ( of it ) must be given to him and the 
rest are entitled to equal shares 

When from the rule that the acquirer gets two shares two shares are estd,- 
bhshed ( even in the case of the re-umted acquirer ) this text ( of Br. ) has 
a purpose of its own in indicating that, though two shares are allotted to 
the acquirer in a partition among coparceners who are not le-umted 
provided the acqmsition is made without detriment to the ancestral 
wealth, in a partition between re-united coparceners two shares are allotted 
( to the acquirer ) even when the acquisition is made with detriment to the 
re-united property^ This is the view of Madana 

Yajnavalkya ( II- 138 ) states the persons who are entitled to take the 
estate of one reunited * 


1 ThiB 18 the view of Apararka, Sm. 0 and Vir 

2 This IS the view of Nllakapfha If the test of Manu wore interpreted as 
6ome do, we shall have to assume a rule opposed to the one laying down equal division in 

'those oases Where at the time of reunion there was inequality in the wealth contributed by 
the reunited members But if the words ‘ jyaisthyam ’ are taken as a mere repetition 
( anuvada ) of what precedes in another form there is no necessity to assume a text and 
popular usage will be followed by the text of Manu, who says ‘ usage is transcendental 
law ’ ( L 108 ). 

8. Vide as to grammar notes to V. M p. 264. 

4. Mandlik ( tr p 85 ) and Gharpure ( tr p 120 ) both understand ’ arjaka^a dvatt 
bhagau ’ as a text, but they do not state where that text is to be found It appears that 
those words are not a quotation but summarise the rule stated in Vas ( 17 61 ) According 
to Madana this verse of Br does not merely re iterate what Vas says, but has a special pur- 
pose of its own Madana starts with a proposition which is not acceptable to Nilakapjha 
who says above (p 187) that even when wealth is acquired by a man with the help of anoeslral 
estate the acquirer gets itwo shares. The Sm. 0., Vir, land 'Par M. explam this versa 
differently r Vide notes to V M. p 266, 

• P:147 ( text ). 
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\ reunited (peteon) Ukea (the eatate) of a re united oo-heir (wHo dies) , 
but a fnU brother (taVee the wealth ol) % full brother (dy^ 

This IS an exception to the rule contained in the text the wife 
daughters Lo ( yfij U 186 ) Hence the meaning ij what detertnlneg 
the nght of heirship for taking reunited wealth is not the reUtlqmshlp of 
being a wife 4o bqt the fact of being a re-muted member ( with another ) 
The opinion of ’VijSfineB'rora Madana and other* la tinco it is • general 
rule that an exception haa the eamo provinoe ( scope ) as the rule ( to 
which it If on exception ) and smoe the words of one dying without male 
iiene ( occurring In the preceding verse Y4j II 186 ) are to bo rappllcd as 
connected ( with this text ) it also ( Taj II 188 ) applies to one who leaves 
no eon grand-*on or great-grand-son , therefore a reunited ( coparcener ) alone 
wlU take the wealth of a deceased reunited coparcener of that sort ( i o ooe 
who hae no male laeue ) even though nearer ( persons ) like the wife and 
the raat exist who are not reunited with bin> ( the deceased ) ' This (opl 
mon ) is open to question When it i* possible to explain ( a text ) without 
it ( 1 e without resort to the pnnoii^c of onttpaTigo ) ibore is no aulhonly 
for supplying ( olausea from a previous Iml ) * As for Uio sarntmew of pro 
vince ( between a rule and on exeepUou ) it is not expected tliat it ( same- 
ness of province ) should be complete in every respect but only to this extent 
that Bcmebow both* ( rule and azocption ) redsto to ( the right of fuccesslon 
among ) the tapttuias of the deceased It mft> bo objected that if tbo word 
of one sonjeas is not to be supplied ( in YS;- U I8B ) tbm the word ol 
one gone to heaven also cannot bo sap{died ( in the somo verso } and tiio 
result would bo that there would be do word moaning of one deceased 
( with which to connect tUo verso Yftj 11 138 ) {To this tho 
reply is ) it woold not be so , since that lonn ( nx of ono deceased ) can 
be got fiom the Nvords of Uonu ( 0 311 ) to bo quoted licrcatlor vix it b® 
ware to bo excluded from a sliaro or If any one of tiiora dies.'* If that Irnn 
( VIS of ono gonlcM ) bo supplied ( In iSj II 138 ) Ibe ( unacceptable ) 
result would follow tliat of two sons or of o sod and grandson, ooo lielng 
re united with tlio father and tlio other not so rc-united belli wlU get equal 


L In thetat on ^ 1 ^ 7 Tctu^ ‘ ler epr^ff^dTIt 

a, (nn<<)A<7a •• » tcolinieal Urm In llw POmunimtAU (HI ^^1 which Pirte* 

TOjipljlDg a word or wonJi from enc s^Dlencr Into anolh^T •cnlcnMcr 'I'f aoU« 

toV 5Lpp.2CU-»r 

0 Tbomlf nlfi. daoRbUr* Ae and tbo rkcritkc »rtnfttt< 4 ert»rwTti»<-» li# 
mUU of * tmnitrd corareenrr bar# tbU In eotnjnoo ttet lb<^ l«th “fl 


i Tbo wwj of Mflon f MU ) ocean lotbcwnwxicl narbn acJ ibfrtf-n » »jx* 

T*U3 * . TCr.? ( II IW ) «n be cemorttea wW. U m«S it i-t nrtemtj ^ 

tain wort. IIU .nrylUja »irt amln 'a ^ ^ 

mailm rt InUtrKUtlon U Uul sU imfU UsU bmir« cm a triK to U frrt l<v^Ur *64 
snpplemeat etber 
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*sliaros ( in the deceased faLhei’s propoifcy ) since ( on that hypofehesis ) this 
text would have no application to one ( a deceased leunited peison ) dying 
after leaving a son In that case tlieiesult would be opposed to populai usage 
which is the basis of the authoiitativeness of the science of vijavahdra (law 
and judicial administiation ). ( An objection may lie laised that ) if ( the 

woid aputiasya ) ho not supplied ( in Yiij II. 338 ), this voiso will he appli- 
cable also to one wlio dies reunited leaving a son and then in a competition 
between a son who is not icumted (with bis deceased fathci) and a brother 
and the rest who aie lounitcd ( with the deceased ), the biotbei and the 
rest alone ( who aio lounitcd ) will get ( the estate of the deceased ) and 
not the son and the like ( who aio not icunitod ) ( The reply is that ) it 
is not so and ( the objection ) will bo answoicd in explaining the lattei half of 
this veise ( Yaj II 138 ). 

( The author ) states ( in the woids ‘ sodarasya ilo ) an exception to 
what IS laid down in tins fiist quaitoi of the verse ( viz. ‘ of one reunited, 
the reunited coparcener ’ ) hero the words * samsistmah sanisisli ’ are 
understood (in the second quarter) The meaning (of the second quarter) is 
that in a competition between a full brother and a half brother, both being 
reunited ( with the deceased ), the full brother who is reunited should take 
the wealth of the deceased reunited member. The lattei half of the verse 
( Yaj II 138 ) is ‘ dadyat dc The meaning ( of this latter half ) is if at 
the time of dividing the estate of a deceased le-united member the 
pregnancy of his wife was not ascertained and a son is subsequently born, the 
paternal uncle or the like who was reunited ( with the deceased ) should 
deliver the share ( of the deceased ) to such a son> but in the absence 
of a son he should take the share himself ^ Here the mere fact of being 
a son determines the right to take the share of ( the deceased ) 
father and not the fact of being boin after the partition ( between the sur- 
viving reunited coparceners), because the latter supposition serves no purpose, 
IS cumbrous and would lead to the ( unacceptable ) result that a son born to 
a reunited coparcener in a distant country before partition would not be 
entitled to share ( his father’s estate ) if the fact ( of his birth ) was not 
known ( to the partitioning members ). Therefore an uncle or the like 
though reunited must give the share ( of the deceased reunited member ) to 
his son previously born, though not reunited ( with the deceased ), 

1. If ‘ aputrasya ’ wore supplied m Yaj. II. 188, that verso would have no npplioation 
to a reunited person who loft male issue Then the result would be that if a man died re- 
united with a son and also left a son or grandson who was not reunited, both sons would 
take shares, as the verse ‘ of one reunited, a reunited coparcener takes the wealth ’ applies 
on the hypothesis supposed only to one dying issueless 

2. The Mit and the Mayukha widely differ as to the interpretation of Yaj II 188 
The Mit supplies the word ‘ aputrasya ’ m it, Nllakantha does not. The Mit connects the 
first half of II 188 with the latter half, while Nil. takes the two halves as independent. 
Vide notes to V M, pp. 268—270 for details, 

• P. 148 ( text ). 
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Tbo tame antKor ( TRj 11 139 ) pwpormdf the right ol a rmmited half 
brother and a full brother not rmmited to ehare equally the wealth ( of tho 
deoeaeed brother) 

One bom of a different mother If reunited, may tato the wealth ( of 
the deceased ) hut one bom of a different mother If not reunited docs 
not take it , (a full brother ) eren though not reunited should taho ( the 
wealth ) and not the hall brother ( alone ) though reunited 
Hero by the expreaslons * bom of a different womb bom of a different 
mother and the like the half brother alone u not denoted but the paternal 
unole and the like also *BiDoe the etymological meaning ( of these words ) 
applies to them also without any distinction’ Otherwise It would fellow 
that the text propounding reunion with the unde and the rest Is without any 
purpose, there being no other reenlt brooght about by the state of reuqlon.* 
The words aflamsTrtyc>pi * connected with both the preceding and the 
succeeding olauaes like a lamp on a throahold * And the word gams^fta 
by being repeated conveys one who Is reunited m wualth and also a full 
brother who la related to tbo same womb ( as tho deetjosod y* When the 
first meaning of samsiyia ( via- one reunited In wealth ) U talen tho word 
' api ( also ) Is to be understood alter it and at the end of tho verto 
the word er- ( alone ) Is to be supplied- Hence the fdlowing arc tbo 
meaning, of the sentence* ( o( thu vene ) -( 1 ) anyodarya i c one 
bom ol » aiflerent womb »noh aa tho wife I.ther poleroal gtenafetbor hall 
brother pelcnnl tmelo end the UVe If reunited < with the doeaued ) Ukee 
tho wealth ( of tho deoeoeed ) ( 2 ) one boro ot enother womb if not 

ramitod doe« not tato ( the wealth ) By thie reunion t* declared by the 
roetbod’ of positive oeaertion and tbitot negation ae tho enuMol Uttng vrcollh 
(eo heir) in Ihe case of one bom of a different womb, (3) Tho fall 


1 Tl*> pat«ni»l c4 a pcrwso U m oiaeii bom el » diflorent mothet m hU half 

Wbot tb* rerx«e ol tmink>n ? HU thi* Uiat the rtunlUd man shoold mewd to 
tbo wteJtli d ft reanlUd de«*fted pomm In imUnw to »ooO»t t«UUto cfiiully rtUW 
bat not wenlUd- Ai »bk»s hftW bcotben obo »bo U wnnllM UVm Id pT»f^nc* to ema 
hft U not w-ooitad, to tho »niM ml* »lKniW to pftleniftl nnolei. II wtiolon wtw 

gronnd of preloteMO ftmong potom*! onefrs ft patoiuftl onclo »UbJj to plo ootbJn* hf 

^*ir**A Ump on tbo tbTrthoia •bed* Hfiil lodda ibo hoa*e fttid ftUo Bo ^ 

irocd* ** ccnaected with the rtterdlaS eUo»a tnHjiwf ^ 

aad ftlfto ’'1^ ^ fOdOf^Jns ott* , 

4 b** t»o ®°* *^*^**^ Jb tt* 

lAlUtb-OIrfll 1S3 «»t*TotwocUni« wdgrqPt Mr i ntgl lt ffoniroiUx) “'SlTqlJ 
(m.r«nlUd) (•tni)«=’nnT« » (■Pftll) , ,0. 

' ft. Whotrrf U miblled U\w lb* wmlth ol lb-* TUi U lA* « 

I twltlrt dwUnOoo ) tbo** »Lo ftr* c I mielled do Df4 Ut* it* 

^'l, iJ^-n -llh »m«l lUt •< a. liieUK.1 tj Ty.llrrV. ( t» .1*1; » b 
P 115 (Ull). 
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brother called bore * sanisreli ’ takes the ■wealth, even though ho bo not 
reunited ; by this the fact of being a full brothoi is itself declared to bo a 
cause ( of taking wealth ) ,* ( 4 ) a ' sanisrsta ’ i. o. ono whoso wealth 

IS reunited, but born of a difTeiont niothoi, does not alone take tho wealth. 
Henco the conclusion is that both tako tho wealth Jn equal shares, ono 
because ho is reunited ( though liorn of a diffeiont motlier ), tho othei 
because ho is a full brother ( though not lounitcd ) IManu ( 9* 211-212 ) 

makes this ^ 01 J point clear in his section on reunited coparceners: 

• 

If tho eldest or youngest of several hi others wore to bo dopiivod of his 
share oi if any ono of them voro to dio, his shaio is not lost) bub the full 
brothcis aud roumtod copaiceners and tho full sisters should assemble 
together and should divide that share equally. 

Hiyeta * ( bo deprived of ) means ' by entrance into another order ( of 
ascetics vie. ), by degradation foi sins and the like The word ' sodaryah * 
IS connected with 'brothers’ ( in tho latter half ). ' Those who’ are reunited’ 
mean the vnfej tho father, paternal grandfather, half brother, the paternal 
uncle and tho like * On this point Prajapati states a special rule . 

Whatever concoalablc wealth ( like gold and silver ) exists is taken by 
tho leumtcd members ( though bom of a different motlier ) ; bub lands and 
houses are taken according to then shares by ( full brothers ) though not 
reunited. 

‘ Antardhanam ’ means gold, silver and the like which it is possible to 
conceal by being deposited undorgiound ^,c, ; ‘ samsrstah ’ i. e. a reunited 
member born of a different womb should take it ; but full brothers should 
take lands ; and cows, horses and tho like should be taken by bi others full 
and half. This is the meaning. Madana says that a reunited coparcener 
though bom of a different womb, alone takes even kine, horses and the like. 
But this ( view ) IS nob based on the text ( of Prajapati ). In the Smrti- 
candnka (it is said that ) the full brother alone, though not leumted, takes 
when what is left ( by tho dying membei ) is either concealable wealth or 
land 01 kine and the like. The authority ( ox basis ) for this view is ques- 
tionable Among full brothers, if some are reunited and others aie not 
reunited, the reunited ( full brotheis ) alone should take the wealth. 


In Bmdra v Mathura 6 Lucknow 456 { F. B ) at is said that while tho general 
rule as regards reunited members is that of succession by survivorship, an exception giving 
preference to utonue ( sodara ) brother not reunited has been engrafted to that rule and 
that under tho Mitaksara a utonne { sodara ) brother though not reunited succeeds as 
against the father ( of the deceased ) though reunited 

‘ 1 The section on exclusion from inhentance below sets out the circumstances under 

which a man was depnved of his share or right to inherit 

2 Vide notes to V M. pp 273 -276 for the varying interpretations of the two versep 
of Ya] ( II 138-136 ) and of Manu ( 9. 211-212 ), 

• P, 160 ( text 
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because of tbe ciifteDce ( m tbeix case ) of two rwisotis ( for taking wealth ) 
viz. being a full brothor and being ronnited Hence Gautama ( 29. SG ) 
says When a reunited ( coparcener ) die* one reunited takea the wealth 
Bfhnspati ( p 881 v 76 ) saya 

( Two ooparconerB ) who again ( i c after separating ) become rorrnited 
through affection take the sham of each other ( on death ) 

Tlie foUowing then is the ossenco extracted from theshove (discnseion) 
The son whether reunited with his father or not should take the whole sham 
of his father since the fact of btdng a son is alone the determining factor 
M regards the ngbta to take the sham Even among sons if one is reunited 
and the other is not then the ( son ) reunited alone takes (the whole share) 
since the text says of one reunited the reunited ( YSj 11 138 ) In a 
oompetitiou between a son reunited and any reunited person other than a son 
the son alone ( takes the wealth ) since this has been expounded above on 
the words dadyflc-cfipahirec-cItmeBm ( Yl) II 138 latter half ) In a 
competition between reunited persona other tlon the son such as the porents 
tbs brothers paternal uncles and the like the porenta^ alone take. Among 
them ( the parents ) Madana says* that the mother takr* hrst and then the 
lather The brother uncles and the Hko ( when all are reunited ) should 
take ( the wealth ot a doceosod reunited coparcener ) by sluvnog it cfiually 
since the dotormiuing factor for being entitled to lake the estate viz «tato 
of rsunion exists in the case of all of them Wbeo there is a competition 
between a ( full ) brothor not reunited ( on the one band ) and a poteroal 
uncle half brothor ot the like ( on the other ) wlw is reunited they Uke 
alter dividing equally smeo Igj ( II 130 and J39 ) 

\ full brother omn though not reunited should lake the wealth and not 
the half brotlior ( nlono ) though reunited , of a icnnitod ( coparcener ) 
the reunited coparcener but in tho ca«o of a full brother the full 
brother 

If there is only lire wife who \* reunited ( with the deceased ) ahn alonn 
takes Since tho text is of a reunited coparcener the reunited coparcener 
When there Is a competition { assemblage ) lictwcen tho wife who is reunite*! 
and father males who are reunited the> efono lake ami not she So elw 
S^aiiklia and NSrada ( pp rv 2.J-27 ) on starting tho Irealnjrnl of 

rcunltod coparceners say 

\mong lirothers if any one dies sonfeM or tipcomes an a*cetie th-* rest 
f of tho hrothers ) hhould lUxido hia rcaUli ( among tlipmwfrcs ) cieept 
jfie •frtdAfina ( of his wifp ). They liould provide for the m'Intrtaneo 
of his wives op till liir end of tlieir lives If they keep ( unstdiie*! ) IIt t^ed 

1. Tbe sVw oJ *'11 n 'ul 1 I-’ dlffMOl a ta tin l*r>rl it* 

cemrt tb^* m 

r i&i ( trti ) 
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of then hushnnd, hut if Ihov bo othoiwiso Lhoy should cut olT (fcho mamfcc- 
nanco) It is enjoined that slio who is his daughter is to ho maintained out 
of lioi father’s share, she takes the share ( of her father ) till her mar- 
iiago, after that ( marriage ) hoi hushand should maintain hor.^ 

Just as in the ( Vedic ) text ' If after a man has sot apart rice for 
ofTcring ( in darsa \$ti ) tlio moon were to rise in the east, he should divide 
(he husked grains of rice ( set apnit for tlio is(i ) into Lluoc classes ’ ( Tai, 
Sam II 5. 4 1—2) the’ actual setting apart of (ho rice is not intended to 
he ])rcsciibed ( as a condition for undci going the piayas^citta for the unexpected 
moonriso ), since another text ( SVtapatha— hmhmana XI I 4. 1 ) ' if ( the 
moon ) uses when the ( iicc for tlic ) ofToiing ( is not set apart )’ it is under- 
slood tliat preparations for the oflcring (arc meant to he tlio condition ), so 
in the above passage ( from Nurada and S'ankha ) from the very opening 
vcise ( of Narada in that passage ) it is understood tliat reunited members 
aie the agents of the actions of dying, becoming an ascetic or diMdiug and 
thcrofoic the word ‘ hrothcis ’ is not to ho taken liteinllv ( hut onlj as ill- 
ustrative )“ \s to w'liat S^ankha says after starting a discussion about re- 
united mcmhoi-s ‘ the wealth of one dying sonless goes to the brother's, on 
failure of them the parents take it or the eldest wife that is intended, 
accoiding to Madana,® for fixing the order ( of succession ) among the un- 
leunited brothers and the rest, when a reunited coparcener dies after the 
death of those with w'hom thcio was reunion such as the paternal uncle, the 
hi other’s son or half brother The same author (Madana) says that oven hero 


1 Tu Bai Mavgal v. Bat Bukhmtni 23 Bolu 201 tJiih hst verse is quoted at 
p. 295 and it is said 'all fo\t-\vritcrs appear to bo agreed on this point vi/ that it is only 
tbe unmarried daughters vslio have a legal claim foi maintenance The married daughters 
must seek their maintenance from the husband’s family If this provision fails and the 
widowed daughter returns to live with hci father or brother there is a moral and social 
obligation, but not a logallj enforceable right by which her maiuti nance can be claimed as a 
charge on her father’s estate in the hands of his heirs 

2 Vide notes to V pp 277-279 for detailed explanation of this passage Narada 

has before the three verses quoted in the text a verso ' ^ ’ that is, the dis- 

cussion starts with reunited coparceners in general , hence the word ‘ brothers ' m the first 
of the verses quoted in the Mayukha is not reslrictcd to brothers only but stands for all re- 
united members This is illustrated by a Vcdic example If a man through mistake makes 
preparations for a dar^a I'^fi and then it being really the 14th of the dark half the moon rises 
in the east, an expiatory rite is proscribed ‘ NtrvTipa ’ means ‘ sotting aside grains intend- 
ing them for being offered to a deity ’ The question arises whether tlio expiatory rite is to 
be performed only when the preparations for dars'a isti have gone so far as ‘nirvapa’ or 
even if they have not gone so far The S'atapathn prescribes the expiation oven if the grams 
have not been sot apart Hence the words ‘ havir niruptam ’ in the Tai Sam are not to be 
taken literally 

8 Madana’s view seems to be that this text lays down a special order of succession 
( other than the general one of wife, daughter, daughter’s son &c ), whep one who was re- 
united with an uncle, nephew or brother dies after all of them are dead. 

• P. 162 { text ). 
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t If H M l lO-p. gi L <5 

( imong pormtB ) the mothm tekae firat and then Iho £«tli«r ‘ Tho oldat 
wlto ( in the tat of S'ailtha ) (tatei) if the i» self rtstralned ( i c ohssto i 
In default of the wife the sifitor ( take* ) to the same effect is BthainnH ( n. 
S81v 78) * vi» 

She who IS his sietar is entitled to got a share therein. This is the 
nile in the ease of one ( dying ) ohildleea and also without wife and 
parentB * 

Some read this votb as ilie viho U his daughter In delanlt of 
daughter and euter, the nearest sapi^d^^ ( tahee } 


NflW begiBi ( Ihc lection on ) Stridhana 

hlanu ( IXa 191 ) >57* 

^yhat was giTen before (nuptial) fire, what was prtaentod on Iho 
bridal proeeeakra what was giren as a token of love, whateror ii obtained 
( by a woman ) from her brother mother or fathtp—theso art declared to 
be strldhazm of six torts. ^ 

The word six ( in fixdtndfuim ) fa meant onlv fot caoluding a lesser 
number * Hence the word and the bko m tho ( follorlDg ) teat of 

I This Terse o< B^hstpati about tbs dfUr is refemd tb in T retoMiBonu 

168 ( at p. SCB ) and also la Ibhsram t K«ni|ro» 80 Bun. 889 ( F B, ) at pk 858. 

i. The idea is that the menUeti ol six Ufida does net exclude a Urgrr eoisber but only 
omphasisea that there cannot bo lees than six Unde of dridSana, As the Ttm of Ifann docs 
sot exclude more than six Usds ol itridbaiia, the Terse d YlJSaYalliya sihkh after ex* 
ptottly naming aame kinds of slcxdhaoa erapIoTi tho vord Idjrs U sot (accmfUct iHlh 
Uanu I but tathfit bumonlxcs with It. TheUlt. glTos the widest povdble mcaalng to tho 
word stitdhana. when It-nysoa (he word Idja ( and the like ) In n;. IL ItS that the 
word Idya lacludcs what Is obtained by a woman by sococialon to aueestrsl pTOpwly by 
pvTcbaa^ by partition, adioro ( adrem pooescUm ) and flodlng The MayOkha does not 
axprmly stato, as the kOt. does, that stndhaiiB has a Tcry wide meanloi but diridee stil 
it>>*n«. lor pnipoaes td succossion lute two kisdi^ y>OrihAa}Un ( tccholtal ) and epOribkD'Ila 
( Dos*techulcal ) The fonnex ctnloaece inch TaileUet of stzldhasa as adhyagnl adbylTsha 
nlka, anrtdbeya Ac* eanmetated In the smrtl texts e! Maao TSj., ^1cpa and otberi, whlla 
the non tedmleal stridbana comprehends wealth ac^olnd from itrusers or by meehaDical 
aria or by her own labour or la any other way Jodldal decUbai hare not only aol tallowed 
tho Uit but hare Ttry mech rcftrktcd the racatilaf U itrtdbana. In Bfim ShanAar Lai 
T Bftl SttAef 25 AIL 408 ( P 0. ) it was held that pToperty taherlled by a female trem a 
iemaie Is sot her sWdhsna In neh a erase that It poues to bsr slxldhaca hrln )s the IrmaU 
Hoe to the exeloslon of males sad that there Is so dUtlccllon between a f>.BUle lahirlUcS 
from a male sad a female InherlUag from a female aader the Iteoam seboo) (5kr« 
i'drfs&r T%4 JUakotod BoiU 25 AlLp I C) This mesas that property oltalced by a fetnsU 
from a male or Irmale Is sot sindhsaa. This Is the law In tbs «bol of ledU icept la 
Wtflem India. Mle also CiefeyX^QT CAanao /.oS lU C I A ISalp 31. TL* IMry 
Coo aril la 25 AIL 4 C8 at p 4 t rtfet tefbeTlew of the UaybVba whkh m»\r« pTr'^^rty 
loherlted by a female fretU a female h t studbana. Mde also 4S All 15 In /Wf 
Ifaajol XYtwsd t iJaheJfV PisHd W ! A 1211-81 AIL 231) it was Mi tLst Ibe 
ehaftobUloed by a mother oo partition amoeg bsr sow U tot her strUta n atJ w ter 
dcTolns on her hasbaad’s heirs. Bo tL« poslUoe d the Uil aUg fi 
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■’^YSjnavnlkya ( II. 143 ) is easily explained ( oi haimomzed ) 

Wbafc was given ( to a woman ) by bor falhoij motbei, husband or 
brother, what was presented to lioi before the ( nuptial ) fire, wealth given 
to her on suporccssion and the like are enum mated as siridhantt 
( woman's pocuhum ) } 

And Yisnu ( Dh. S. 17. IS ) mentions more ( laiicties than six ) ‘ 

Y’'hat was gnen ( to a woman ) by hoi father, mother, son and biothoi, 
what was presented to hoi before the ( nuptial ) Cic, wealth given on her 
husband marking ( anothei woman ), what was gnon by her relatives 
( or cognates like tlio mateinal uncle ), s vlka and anvadhoyakei^ ( those 
are the kinds of stridhana ) 

Kutyaj^ana defines adhyagm ( given before the nuptial fiio ) and the 
other kinds ( of studhana ) ^ 

What IS gnen to women at the lime of maiiiago before ( the 
the nuptial ) fire that is declared by tlio wise to bo adhyagm stridhana. 
That again which a woman obtains when she is being taken ( in a pro- 
cession ) from her father's liouso ( to the bridegroom's ) is declared to bo 
stridhana of the adhySvalianika kiud^ Whatever is given to (a 


negativodi On tho point of advoreo posecBsion there ib a conflict of dcoiBions. In Kauhat 
Bam V. Zlusammat Amrt 82 All. 189 it vob hold following 6 I. A p 1 that vrhat ib acquired 
by a voman by advetBO posBOBSion becomes her stridhana , vide also Knshnai v Shrtpait 80 
Bom 883, Subramamaii v ArunacJicllam 28 Mad. 1 at p. 7. But in Lajvanh v. Safa 
Chand 51 LA 171 (=6 Lahore 192) itvasBoid ‘ if poBBCBBing as widow Bho posscBBoa 
advcrBoly to anyone as to certain parcels, she docs not acquire tho parcolB as stridhana, but 
Bho makes them good to her huebaud's estate ’ This was followed in Anant v Mahadco 81 
Bom, L E 628 But in 46 All. 769 and Suraj Ballt Singh v. Tilaldhai i 7 Patna 163 and 
in Sant Bahsh Singh v Bhagwan I L E. G Lucknow p. 365 at p 873 tho P. C case of 
Lajwantt v Safa Chand was explained and it vas held that if a widow holds property 
adverBoly it becomes her stridhana As regards property acquired by a widow from tho 
accumulations of tho income of hor husband's property vide Jsrt Butt v Hansbutii lO 
Cal. 826 ( P. Cl ), Saudamim v Adviimstrator-Qcncral of Bengal 20 Cal 438 ( P. C. ), 4l 
Cal. 870. 

1. In Brij Indar v. Banco Janhi L E. 5 I A 1 this vorso of YS] is quoted (at p. 14) 
and it IB Baid “ And tho words ‘ and tho like ’ or ' such like ’ would show that tho author 
did not intend to limit hi b definition to tho particular kinds of property therein enumerated.” 
Adhivedanika ib wealth given to a wifoas a solatium when she is superseded and tho husband 
marries another woman. It is defined by Yaj. II 148 ( quoted in the text below ) Yaj I. 
78 mentions tho circumstances under which alono tho superBession of a wife was allowed. 
In Bhugivandcen v, Mynabaee 11 Mooro’s Indian Appeals at p 612 it is said that the Vivada- 
ointSmani and Mayukha confine stridhana within the definitions of Manu and KStyayantt 
and that they exclude the property inherited and the other acquisitions which aro compre- 
hended in the last clause of tho para of the Jlitaksara 

2. S'ulka and anvadheyaka are explained in tho verses of Katyayana quoted below. 

8 Vide notes to Katyayana verse 894 for the origin and development of stridhana m 
Vedio times and the times of the sutras 

4 Tho V. E. ( p 628 ) says that when the married g>rl is taken back from tho bride- 
groom’s house to hor father’s, what is given by the father-in-law and others is also 
adhyavahaniha, 

• P. 168 ( text ). 
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S%fKdf(i meeuu crpendltrire * 

In ft cartein kind of property QttyfiTMift deolftrei Ike abeolute do-^ 
minion ( of woiuftn ) 

That ifl knovm to be «itdayifai ^Moh Ib obUined by ft -mnnan 
•whether maorried or ft maiden m her hnaband^s or father s honao from her 
brother or parents* On obtaining wealth of the sandlyikft kind it is held 
( lit desired ) that women hftTe independent dominion ( orer It ) tinoe it 
- •Wft* given by them { by the kindrod ) as a ropport in order that they 
may not be reduced to a terrible ( or wretohed ) ecmditioru It has been 
deelored that •women always have independent dominion over tCittdJiyika 
as regards sale or gift at their pleasure and even as regards immorablet * 

But over immorablo property given by her husband she hu no 
ftbsolnte dominion as said by KBrada 


Whatever was given by a loving husband to a vromatj she may cn}07 
as she pleasea when ha Is dead or ibo may give it away encepting 
Immorable prop>erty 


L Ib XfOJbhiua y Salgaitharnabai i Bom at p. 519 ( ioot doU 7 ) It U nid that 
If U batter to traoiUte Dtcblca by board thao a« axpendltore 

A. 6£rdbain Ua bad roadlos. K«d vtpl Ircitttd ffaiuQirtto ia a taobaleal 
word need in a peeultar aonja by Kit t( la derlwd £nm mdlya and eoaprabesdi 
tereTil klodi ol itrldhaita property It ii apcelaUy oolaed let aylBS that erer aowdayf^s 
a womaa ha« abaolato poror ofdicpocsl araa dorlof her boateodt 2Uo>Um« It It wealth 

whieb a weman reoelru from her pareata. brotbara and tbolr rolatloo ( Vot sot from the 
hatband or hUnUUotLS ) ThU U the InterxttalaUoD ol BtCL 0. and V II. (p. 611 } bat the 
Diyabfaiga reada bhartab takU It and that Laolodea bntbacda gifti alio ocder toaiH] 
pAo. In I!ti(Wi:arvypa t SeWkawtwtal 30 Mad SOB Kllylyana a de&nlUen of aaa 
dlylka la tnnilated ( at p. 900 ) Iba rarjlne tl«va ol 8m 0., Par M and Sana art aat 
out and It U held that a gUt by tbo lather o! Immovable property to hU daeghter belort 
martla;^ waa aandiylka and at her abaolate dlapoaah In VrMiaroddl v JTe^aMOHta Oovda 
tl Bom. Ih B. Hit KItylyana a remi on •oiufSjrvto are qncted and It It held that 
pToporty baqneathed to a woman by ber maternal pandlatlicT It her MBdilyUa itrldhaBa 
which the U competent to allenala wtthoat the eenrent ol her bottaod 

8 Thcte two veraet ara <ta«ted In 1 Mad. TI Q. It 85 at p 90 (foettwU) 
J^o^riAihal V haAaa^lroo H Bom. 985 ( F D.) relert to KlU on taidQtrQfl ( *t p. M )« 
In BAaH t liaghunatk I L. R. SO Boo t33 theta two Trrtea and tba dedottlos et 
tavtOgika are qaotad ( on ji. 288 ) and U U held that except at to the kind known at 
tpwdOyAn a woman I power o< ditpoctl om her ttrtdhana U daring co wi t a re tabWI to 
her hoilMd t cooaeot and that iha eancot dUpoaod neh ttrldhana (ether than uodl 
ytha) by will where the boibind tntvivra her and It not tbown to htro aMi'QleJ to 
the with 'Vida BAoporonhil v Bii Ihrali 27 Dorn. L. R. 657, wteia « Brno, tW 
wat dUUopilibed. In ValAahAai r ^<nA<r I I*. R. 1 Bom. HI the lut d Iba tbr*« 
vartet d Kit U relied en ( at ^ 193 ) lor the propedtioo that a llisda (mtU ti cot 
on acceonl oi bet aex abaelntely dlairutlSeJ frem aotering Into a orttncL 

i Tbit Ttm It «iaoted In renlala Rum Raa v r<mtdfa 5irr^ Boa I Mad 
931 at f 9B7 and In 25 Alt &j 1 at ^ 3^ ( wbtn U wat UU tUl In ImmovalU r«T*riy 
Riven or derlKd by bntUnd to a wile tb« baa no fowtr d allecatloo nnlnt riffewlf eoo* 
f*rT*i*) VJd*al» If*''" li B-*ta (TS. InDarwJoe y 
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The same author declares the non-exsitenoe of dominion m the husband 
and others over stTldhana ; 

Neither the husband, nor the son, nor the father, nor the brothers 
have authority over etridhana foi talcing it or giving it away If any- 
one of these consumes by force woman’s ^propoity he should be made to 
restore it with interest and shall also inoui a fine ^ If #such a person 
were to consume it amicably aftei securing her consent, he would be„ 
made to restore the principal only, when he becomes well-off (able to pay). 
Manu ( 7111. 29 and IX. 200 ) says • 

On such ’ of their kinsmen as seize the wealth ( of women ) yi^hile they 
'■ (the women) are alive a righteous king should inflict the punishment meted 
out to a thief The lieirs of the husband should not divide ( among them- 
selves ) the ornaments worn by women during the hfetime of their 
husband If they divide them, they become degraded ( sinful ) 

Dhiiah means ‘ what was given to her by the husband and ,the like 
and was worn by her ’ Devala says 

Maintenance ( what was given for maintenance ), ornaments, s'ulka 
( bride price ) and the profits of money-lending are her stridhana She 
' alone is entitled to enjoy it and the husband is not entitled ( to 
enjoy it ) except in the case of distress In the case of idle expenditure 
or consumption of it ( the husband ) should repay it with interest, but 
he may use the stridhana (of his wife) for relieving the distress of his son 
Vi til means ‘ wealth given by the father and the like for her main- 
tenance ’ Ldhhah^ means ' interest *. Mok^a means ‘ expenditure i e 
gift ’ The word ‘ son ' ( is illustrative and ) implies the whole family 
yajnavalkya( IL 147 ) says ^ ^ 

The husband is not liable to return, if he is unwilling, the property 
of his wife taken ( by him ) in a famine, for indispensable religious 


7 Bom 1B5 at pp 16i"lG6 tins vorso 'was relied upon for the proposition that a widow has 
absolute control over movables given by the husband or inherited by her In Seth Mul- 
chand v Bai Mancha 7 Bom 491 it was hold that an absolute bequest by a Hindu of hfs 
separate immovable property to his widow confers on her as full dominion and power of 
alienation over that property as if the bequest had been made to a stranger and that the 
passage of Karada had reference probably to a stage of progress in which the severance of an 
estate from the family was still looted on as impossible or at least as sacrilegious 

1 This verse is quoted in Nathubhai v Javher 1 Bom 121 at p 123 The three 
verses are ascribed to KatySyaua in most digests 

2 This verse is quoted in Nathttbhat v Javher 1 Bom 121 at p 128 

8 ‘ Labha ’ is variously explained Sm 0 and Yir say that it means what is given 

to a woman when observing a vrata ( snob as one for securing the favour of Parvatl ), lyhile 
V El explains it as ‘ what is received from relatives ’ ‘ Idle expenditure ’ means ‘ spend- 

ing in gambling ’ or on ‘ nautoh parties ’ &c This verse of Yaj is quoted in Nammalwar 
V. Perundevt 60 Mad 941 at pp 944 and 946, where ‘ taken ' is said to mean not njerely 
physical taking but ‘taking and using ' and that if husband does not usOj then the wife 
still remains the owner _ , _ - 

• P. 166 ( text ) , 
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aota, in dlflewfl or while txader imprlflcmment ( by a owdJtor or by the 
king or by an enemy ) 

Hero from the express mention of the hnsband it u (as good as) deolared 
that one other than the hnsband ihonld not take a woman's property eren 
in such distress as a famine and the like Dhannakiryam ( rellgioias 
act ) means * an indispensable one Sampratlrodhake means in prison 
Deraia says that in certain cases (the husband) has to return ( strl- 
dhana used by him ) even if he be unwilling 

If the hnsband has two wives and he does not ho nour ( reside with ) 
her he should be forcibly made ( by the king ) to return ( the stridhsna 
of the lU-treated wife ) even If she bestowed it upon him through affec- 
tion *Whero food raiment and residence are withheld from a woman 
(by her husband) she may exact (or demand) her own property 
( from the hnsband or his family ) and the share ( of the hnsband ) from 
his coparceners 

* Bikthinah means from the coparcener This text rofers to a chaste 
wifoibutan unobaste wife does not desorve a share And to the snmo 
effect the tame author says 

A wife wbo does acta injutions { to her hnsband ) who is immodest 
who w«t« property and who U given to adultery Is not entitled to any 
wealth ( of her husband^ ] 

The same author says * 

'Wealth was produced for sacrifioes therefore one should employ it on 
rdtgiouB obieots and not spend it on womcm foots and irreligious people* 
Mann (IX 196) thus doolarct the order of holra, ofter a woman i death, 
in taking her (strldhana ) wealth called anvidheya* (gift subsequent) 


1 ThU wo ti tlao aseribad to KUylyana, I(v«m4 ttndbacam uotuvordM 
donoln iho Uxl tht meaolait aoeordltig to th« 8m. CL U tbe U Dot entttleil to dm ortn 
b«ToVD strldlana aeoordtof to her oim wUhoa From tb* eost^ It botUc to 

npanto u atit tod dlncam. 

ft. This Ttno U qoot<d Id tb« ^HL vUchdoeaset aoo«i>l Uie poaltiofi that all wnlth 
U loloDdod fot rwrifleei. Vida Dotea to V JL pp. J97~5B8 for dltcoialoa ol tho pealUoD et 
tbo int 

3. Tba \IajQkha dlSen trom tha ^Ilt. io proaerlblitf aereral dldmat modM e4 
toooeatloo to c'mnl Llcdi ol alrtdhaoa. Tba Wt. pTc ^t lbct ona moda allkUda 
ol atndbaBa axwpt a olfcL Tba UarGUia pTe*>cTlb» touf dlCwnl BoJ« rla 
(1) hsr aad boiViDd a silt ol afl«cUoa ( 3 ) for a qlVa, (&) f Jt Urbalca) 

atiidbsu otbat tbao tbat io 1 and 3, aod ( 4 ) loc Doo*l«obol£al itndbana. AKorllac to 
the MlU tW* Ttno ri Itaoo doas oot lay down a apaclal rola ( a tCiWi J cot £«rd ala- 
wbeto bot l« only a rfr-lWtallon (aaarada) ot wbat U almdy well Ido** 'I* »t*n 
* woman baa aartral daachtrr* ( wbo »Uttb r«for« (m fall tb^y newd to Un-lf 

motbora tirtdbaoa (and a™» do not Uka at all) but ■mhm tbfW ara no d»attt*r» 
at all lb a aoa» taeoK^l to tb^t motb r'a atiidbaba toc«ih * Otbm Ilk* lb» IHyakLVfa 
tba Bm. a. tba V tba Vlt botJ tb»t Ibli |a*t cJ Wma eonUlni a rpnclU ml- lUl 
daO^Urt and tool in«^ t(«5»ibeT to iLa aarUJA/yd alrtdbaea aod to toi^anla ff/U 
r )6T I Url). 
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Anvadheya wealth and what was given to hei by hei husband through 
affection shall belong to hei childien, if she dies while hei husband is alive 
The same authoi { Manu IX. 192 ) partioulaiises what is meant by pTaja 
( children ) • 

When the mother is dead, all the full brothers ( sous of the woman 
deceased) as well as the full sisters should equally divide the maternal 
wealth- 

The meaning (comment) of the Mitabsai-a ( on this passage ) is- — where 
owing to the non-esistence of daughters it follows that sons become entitled 
together ( to their mother’s stTldhana ), there they take together ^ ( and 
divide equally ), but *where it is only the daughters that are entitled to 
succeed* there they take together — this is meiely what is repeated ( by 
this text of Manu ); but it does not lay down a special precept as to sons 
and daughters takrng together ( as heirs which ( rule ) is unknown ( from 
any other text )- But others ( writers ) say that ( this text ) lays down 
a special rule not known from any other somce, viz. that sons and 
daughters succeed together as regards anvadheya and husband’s gifts of 
affection 

Manu deckles^ a special rule about sisters ; 


of affection. Prom the wa}’’ in whioli the two views are sot forth and comparing this with the 
way in which the MayuLha sots forth two views with the words 'pare tu’ (as above p. 749 « 1) 
it is clear that Nllakantha favoured the latter view. In SHabat v. Vasanirao 8 Bom. 
L R 201 the whole of the passage of the Majukha commencing with Manu IX. 196 up to 
the text of KStyayana ‘ sisters having husbands should share with brothers ’ (Mandlik’s 
translation p 95 1 17 to p 96 1 2 ) is quoted, it is hold that anvadheya extends to gifts 
from parents as well ns from husband, that satiddyika is not used in contradistinction to 
anvUdheya in connection with succession, that property given by a will becomes anVadheya 
though wills were unknown to the Maynkha and that sons and daughters equally succeed 
to a woman’s anvadheya In Dayaldas v Savztribai 84 Bom 885 the words * others 
say Ac ’ are quoted at p 390 and it was held that where a Hindu female governed by 
^ the Maynkha law died leaving property which she had inherited from her father under a 
gift after marriage and left daughters and a son, the property should be^divided equally 
between them all, the unmarried daughters having preference over married ones. In 
Ganga v GJiasita 1 All 4G{P B )it was held that unchastity does not incapacitate 
a daughter from succeeding to strldhana This was followed in 80 Cal 521 Vide Htralal 
V Trifura Gharan 40 Cal 650 ( P B ) where it was held that mere leading a life of a 
prostitute did not sever the tie of blood and so a prostitute’s property in the absence o 
nearer heirs passes to her brother’s son In Tara v Krishna 31 Bom 495 a imirali who 
leads the life of a prostitute and has children was held not to be a kanya and was held 
entitled to succeed after all married and unmanned daughters In Jaya v Manjanath 
19 Bom L R 820 it was held that property left by a natkin 'descends to her daughter in 
preference to her son. Vide 1 Cal 276 for succession to anvadheye under Dayabhaga. 

’ 1 Thie- verse is ascribed to Ephaspati by other digests and Nllakantha also seems to dot'" 
the same lower down ( text p. 160 ). 

• P, 168 ( text ) ' 
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r ft. IV la xm 

t lLp.ML83-p^l.l8 


Siridhana goes to ( the woman • ) cluldreD and th« daughter {« a 
fibarer therein, If she be not given away ( m marriage ) y but ( a 
daughter) if married receives only {q little) in toten of regard ( for 
her ) 

Tadamt Wt ( in the versfl ) mean* the is entitled to a aharo equal to that 
of the Bon > aprflttd ( not given away ) means not mamed The 
meaning is that when she ( an unmarried daughter ) exists the married 
one gets only a token of regard 1 ^ only some trifle In the absence of 
unmarried daughters) married ones get a share equal to that of their brother 
since Efityiyana bays 

Bielers having husbandB s h ould share with their brothers, 

Bomething should he given to the daughter i daughters also since Man u 
( IX 103 ) says — 

Even’ to the daughters of them ( the daughters ) something should bo 
given aooording to thdr deserts from their grandmother s estate, if there 
be adTeotfon 

The yaufoiw ( Innd of sfridAotia ) goee to the unmarried daughtera 
alone and not to the soua. To the same effect is the tamo author ( Manu 

r&aai) 

■Whatever Is the yatilafca ( wcaUh ) ol the mother is the portion oi 
the unm arried daughter alone 


According to iladana yuufoto that which ii obtained by a woman at 
the time of marriage or other (ceremony) when seated with her hosband 
on one scat smee the Nighaijiu* says that yaufafeo is ( what U acquired ) 
when tbo two ( husband and wifo ) are joined together 

*As regards the aforesaid technical sirfdAoTW other than ouvddAsyo 
and the affeotionate gifts of the husband Gautama states a spoetal rule 
^rldAanu goes to daughters unmamed and indigent * 

1 In OiAon Lot t f^3M Aoti 49 Alt. T1&, a danghtsta ^ 

b«o**torb«lrto«lrfdbua thao » •oq • mo la iton AoJi r OtT’Ol ivri49 AIL dkn 

fhtoT*» d*ogl»t«r» wer* b*td «nUtle*l to VQce«rd to U» rtrldXaM ot Ihclr frtnJtBcUtrt Irw- 
ijwellTo e< the qoetUon KhciUier thry were nuriM or oamBrrieJ whkh UlUt 
iliet*U*nwM beld »iyUcat)te to daughter* only In AmarjU I % Jlfm St AiLd'^i 

tlio daughter • daughter wai pTcferre d to tbo dau^ler a »oo aa heir to 
9 Vide y> > 9 aha>e »• to Kighapjn 

a, Tha heir* to the technical ftrtdhana ( otJ^ iti»n aiirdJAeyo and haihio-t** gif’* 
ol aDwtIoa ) are Cnt acmarrled daoxhter* ( to the eteloikm ot mairW d»a|tun ) ihta 
oi*fTied dacgrt»hfT*, a m o n g itbom IL* It Jig at tielod* Ihw^ »bo »r* weft ^ 

T Jlaroro I I- IL 33 U«Ei. 930 It Lil keen fcnJd that eourt* ought not to pteaUly lata 

qneallonael coarantlT* yoKrty but that ih* dlflmne* 1» 
jbut Uhe*lb«*hel* rreyerty Vld* dfaaAiT Aandos 4T AlU tCO al*). 

!• 159 ( tail ) 
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‘--ApiafcififchifcSh ’ (in Gautama ) means ‘ devoid of wealth ’ ( indigent )* 

The daughter of a brahmani wife howevei takes the wealth even of iiei^ 
step-mother, as Manu says^ ( IX. 198 ) — , 

The wealth of a woman that may have been given to her by her fathey 
in any way shall be taken by the brahmani daughter or it may belong to 
her bSspring. 

The word ‘ v5 ’ ( or ) is ( here ) used in the sense of ' and * and there- 
fpr$ it- follows { that she takes ) by dividing ( with the issue of the ksatriya 
or vaisya co-wife ). Some say that the word ‘ brahmani ’ is illustrative of 
any daughter.of equal or superioi caste, but the authority for this (view) 

IS doubtful.^ - . , 

\ 

In default of daughters, the issue of daughters succeed, since JSJaiada 
p 189 V. 3 ) says . — 

_The daughters ( take the wealth ) of the mothei j in the absence of 
daughters, the issue. 

The allotment of shaies lU the case of daughteis sprung from diffeient’ 
mothers oi daughter’s sons ( spiung from diffeient motheis ) is according to 
the rede laid down in ‘ in the case of sons of dififeient fatheis the allotment' 
of shares is according to the fathers^ ( YS]. II 120 ) ’ As foi the text of' 
Ya]navalkya-(-II 117 ) ‘ the daughters share the lesidue of their mother’s 
property after ( the payment of her ) debts and in default of them, the issue,’ 
theie-also, according to some, the word ‘ anvaya ’ ( issue ) means ‘ tho issue, 
of the daughter ’ But otheis say that in default of daughters, the sons aipne 


1, Kullnka gsplaine tliab whero a brabmana bas ■wives of diCoront castop, tbon if 
bis 'Wife of tbo ksafcnya or vais'ya oasto rocoiveB ■wealth from ber father and dies, then the 
brabmana’s daughter born of bra brabmam wife would solely suooeed to the stridbana of 
her step-mother oven if tbo latter hap her own daughter or son and that the bsatnya wife’s 
children would succeed only if the daughter of the brahmani co-wife be dead Nllhkantha 
txyists the meaning and takes ‘ va ’ { or ) in the sense of ' and ’ and says that the issue of 
a brahmani co-wife.would succeed equally with the issue of the isatriya wife 

2. The view of some writers was that if a ksatriya had several wives of the same 
caste or one wife of the ksatriya caste and another of the vaisVs' caste, then the daughter 
of the ksatriya wife would take the stridbana wealth of other wives of the same caste or the 

jttidliana of the ■wife of the vais'ya paste, even though the vais'ya wife had a child of hef 
owp Vide notes to y. M pp 294-295 The Mit. countenanced the view that the 
daughter of a ksatriya co-wife would take the stridbana of a vais'ya co-wifa if the 
vais'ya co-yvife died without issue. Nilakanfha does not accept this. According to, him 
Manu’s rule is strictly restnoted to the daughter of a brahamanr and ip other eases; 
the, stridbana would go to the ihusband if the woman died ■without children or to^ 
her’bwn children if any, r% 

8, If there as no daughter, but there are grand-daughters born of diSerent' daughters 
or if there be no daughter or daughter’s daughters but only daughter’s sons then the , 
estate will be divif^d into as majay shares as there are daughters and the ^children of one^^' 
daughter will together take” the share that would have fallen to that daughter i, e, 4iho; 
division is pef stirpes> and not pe?" cufufu. ^ ■^ 

V. M. 24 
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Binoo ifi the text of Ittrada { dted ftboro ) it ia tBa mother alone that le 
pointed ont by the pronoim tat ' Thla dew i« In agreement with ( every 
day ) usage. The words *8 epan^jijit mean» according to men oonversant with 
tradi tio nal nsage^ that the sons alone thonld tahe ( the mother e property ) 
when it Is equal to or less than the debt ( due by the mother ) 

In the abaence of the daughter and the re»t the eoni, grandson* and 
the lihe should take since KStylyana says^ — 

Bat on faflure of daughters, her •wealth become* the inheritance of the 
sons. 

This ( superior ) right ( of inheritance ) of daughter* and the rest in 
the mother g estate exUbs only In respect of the teobnloal stridhana pr e rlo u e- 
ly enumerated In the words adhyagnx (Mann IX 104), for If Jt ( superior 
right of inherltanoe ) related to all wealth whatever in which the mother 
has ownership then the technical tenna ( adhyagnx adhyilvtihanxia Ac. ) 
would he purposeleee ^ Therefore ( It foIlowB )that the texts above quoted con 
taining the word etndhana fiocn Bfhaspatl, Gautama and other* luoh as 
tiridhana shall beloug to the children {of a woman ) stndhana goo* to 
the daughters have reference only to strtdhana technically so called- Those 
texts again which though they do not oontaln the term atndbana have the tamo 


1. In tbs text cl tadenTtyah oecun and lo Yip (11 IIT ) alee aarayah 

Mean and tbo quesdoa U wbese Urtuj U moacL The Mtt. expUlni by oetuMcUeg 
anrayati with mltoh ApadLrk* and Bin. C. ccnoeol It with denxhlcr The 
Diyabhlga It la the same way ae the Wt do*^ KjleJn^Jha loUowt the UIU and 
the CKyahhlga. Yldo Dotca to V IL p OUa saarradiylUb moos men cosTemnt with 
or foUowloc eaxipradOrs (traditional asa^eL Thle rden to Ibe IHt. The roh ol 
.th.rrp ua Estm waf that nne and pondeotu wer« to pay off the debt* of tbalr father and 
motlwi. Vldo YAJ IL ea The Tl«w aaerlbed to Umpradlylkaa fi t tf etied to In f- 
ilaihaimto t 10 Dem. 1* R. 1310 at l^ 1110. ^ 

a. Porpoeelea* 17o pnrpoM wonld ha aerred by eeparately deSolne OiAya^f and ^ 
the other Undi ol •mdAena Th« word* tn tboaboeDce ol daaghten parpoeclna 

aro quoted to lieniloi Rfrodol r Ikit tUva 17 Dom. at p 701 ( root«oote ) In 
thla caoe a wila *ncd her btubood at Ahmedabod tor mtlDleDaeco, Kot a decTM (w ^ 
maiotenacoo and hr arroar* and then died. Th« qaevtlon wa* «bo wu to h« brf irprm 
UtlT« In apx^ohbcT daoxhtci or bubaod. a« tbe money waa Dot technical itrldhanv 
Tclang J elaborately erlllcl»d th* dicta <4 We*t J la rjlaranynn r Aoi»t««aa 
a Bom. II C, R. ( O 0. J ) 314 at p. 2CO and Mr ilayna a remark* la bii work Ulodo 
Ijiw and abowed that both were wrooc. Tetang J coatlndee A* rec»rl* that r^trp-rty 
which doe* not eU** a* woman * property In the tcchnkal am*e Ih* am* *od ^ 

Uk* ptteodenec ortt tbe danuhlcr* and tbo m\ ( p. “C^ ) and that Uw Wr* la if * o 
jipjyeT and ftndhao ImpToper aro Idmilcah ***« th^t at Wwrm male ani f'tnal 
pfltptlwclbe Utlrt bare a prcl-rmtlol rlfiht aa rcorde alrtdhaBa pfrp** »Llli the f’fi tf 
b.rea*lmlUrri<hla*to »trtiiArt»w loipropet At p Td* TcUrf J moart* that »rt,t 
•edlbereal mrati aent. rtandton*. inTat*fT*od*>wtabd no more VW* ala> r 

11 Bom. tn ( F B.) at ^ *10 tw the »tsnlCct«e cf «u ael 

thrirek.* 

J«(Uxt) 
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purport ( fua fclia fcexfca of Brhaapafci and Gautama which contain tha term stii- 
dhana ) such as ‘ they should divide the maternal wealth ’ ( Manu IX. 192 ) 
have also reference to the same ( viz. technical kinds of strldhana ), since 
there is brevity m assuming that all the texts have one basis ( or origin ) ^ 
As for the dictum of Tajnavalkya (II 117) ‘sons should divide equally, after 
the death of the parents, the heiitage as well as the debts, ’ it refers to what 
IS acquired by partition or cutting ( sewing ) and the like and is other than 
the techmoal kinds ( of stridhana ). Therefore the sons and the rest alone 
should take the mother’s wealth other than the technical one, even when 
W^ere are daughters.* 

On failure,® however, of both kinds of issue, Yajnavalkya ( U 144 ) 
states a special rule with regard to technical stridhana ; ‘ 

Her kinsmen ( bandhavah ) f should take it, when she dies without 
issue - - - 

The same author ( Yaj. II 146 ) sets foith the succession of kinsmen 
according to the difference in the form of marriage t 

The property of a childless woman ( married ) in the four forms begin- 
mng with brahma goes to her husband , in the remaining ( foui forms ) 
it goes to her parents ; if she has given birth ( to children ) it goes to the 
daughters 

* In default of the husband, (the person) neaiest to her m the 
husband’s family takes ( thO stiidhana ) and in default of the father, ( the 
person ) nearest to her in the father’s family takes ( when marriage is in any 


1. ‘ All the texts &o. ’ — All texts having the same purport, though some of them may 
pot contain the word stridhana, should be understood as referring to teohnical stridhana. 

2 The words ' As for the dictum daughters ’ are quoted in Mantlal Bewadat 

V Bax Hewa 17 Bom 768 at p. 762 { foot-note ) and the sentence ' therefore the sons,, 
daughters ’ is quoted in Bhagirthibax v Kahnujxrao 11 Bom. 286 ( P, B. ) at p. 810 
_In Bax Narmada v Bhagawantrax 12 Bom, 606 ( a Gujarat case ) it was held that, 
where a woman got in gift from a stranger a house and also some money, her widowed 
daughter-in-law suooeeded in preference to her deceased daughter’s daughter. In Jankibax 
v' Sundra 14 Bom 612 ( a case from'Ratnagiri where the Mit. is supreme ) it was held after 
quoting this passage of the Mayukha that it did not apply and that the daughter would 
succeed in preference to the son where a woman Inherited certain property from her father. 
-In Bai Baman v. Jagjxvandas 41 Bom. 618 the passage beginnipg with ‘As for the 
dictum &c ’ is quoted ( at p 623 ) and it is held that non-teohnioal stridhana descends 
under the Mayukha to a son in priority to a deceased son’s son. 

3. The whole of the passage from this sentenbe to the verses of Manu ( IX. 196-197 ) is 
quoted m Moosa Hajx v Hajx Abdul 80 Bom 197 at pp 201-202. ' When she dies without 
isahe- ’ this means ‘ without daughters, daughter’s daughters or sons, grandsons or 
great-grandsons’, ' in the four forms ’ -eight) forms of marriage were reoogmsed by Manu III. . 
21, Gautama IV 4-11, Kaut. p 161 and Baud Dh. B. I 11. 1-9. They are brahma, daiva 
Sr§a, prajSpatya, Ssura, gandharva, raksasa and pais'aoa. Manu ( III.24 ) and Baudhayana 1 
say that the first four are the approved forms for brahmanas, while Gautama (lY. 12) says in - 
general that the first four are approved ones, , 

’ p. 191 ( text ), 
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45ue (rf the fonr uiapprci^ed fonni ) rinoa Mann (IX 187 ). b the vord* 
' to ^liabTBr U ao&rttt ^ ^ deceased ) sapl^;^ the osUte t ol the 

deoaas^ helongB declares propliuniity trith reference- io Iha deceased u 
Ihe ^otennlniD^ priiiolple in the matter of the rl^ to take an eetato 
Ab regards the Btifcement in the Mlt ( on TBj H ) that on faQnro of 
the tmsband ( atrldhana ) goes to tbe sapi^^Jas vrho are ioprafydtanna and 
pn {ailnre of the father to the sapnjdaa that are tai’praiffdsanna o^on 
there the word tat-pratyKsanz£h it to be explained as ^ tens ar^ pratyt- 
aamAh ( Jieoreet to her throngh him ) i e nearest to her in his family 
throngh him ( husbond or father ) as the door * The ^Vorda In the fonr 
( forms J beginning with brfihma refer to the brfhmai^ on acoonnt of 
these ( fonr ) alone b^g lawfol ( or sanotJoned ) to them In the case of 
h^trlya and the Like to whom the ^ndharta form Is lawfoli the wealth 


1« For an explanation of tUa panage Tide notca to Y 11 pp. 908-300. Tbe wortU d 
Uli an apnjanh atrl/Ib oatnna rlTfhe^ .dhanarh pralbasuuh bbaxtnr bbaTatl tad 
bblTetat ptatytxinntnlth aaptpttnlih bhatatl Tovbomdoca tbepnmonn Ut In tat 
piatyitnnnlDlrfa tiiUa'ia bbartoh ( boaband ) or ttiljth ( tbe deeoaaed woman)? 
Aa bbartoh ianeanat tat iboald refer to bim. ^e plain meaoleg Ii)lbat Indefanlt 
d tbe bniband. tbs ttndhaca eo‘^ to blm who ia ncareet to tbe bniband At fint ri^t It 
appoan aomewbat attange that tbe beln to a woman a atndbana tboold bo nt ont as tboM 
wbo an neaicat to tba bniband ( and not to A/r ) Bnt one baa to temembeT aocordiox 
to anetont wtlUa a woman by marriage entmd tba ffotfo d bar boabaod nnlm iba waa 
mactled In one d tba ttnapprored lormi or waa made afwfrftO (appo)atad.daasbt«T)* In 
tbeaelaat two caaee the retained tbi pdra d ber father nm after marriago. Vide IHU cm 
YCp t, iSf Aa abA bad the mmo pdra as that d her bnabosd, bJi gotroja Ktpintfat woold 
be ber gotrmji mplpdai also and ao ber beUt would ban to be louod la tbo bxubond a tamll}* 
( or In tbe tatbcr'i lamllr U tba married lo an mtapprored fena ) Tbe UajQiba tUW tbli 
el 6 aTl 3 r bf faying bbartor abblro tatbule taaylb FalySnoDO labbala Tbe IfajClba 
caTf-tbat theesma neaDlag can be extracted Irem tbe word taUpntyliasalh la tba lilt 
by dluDlrlagit aa unapratylsanolb (near tober tbrooKb him ) and not as tasra pt* 
tyisannlb ( Dearest lo him ) Tbe llaySlha meont that rtallj there U no eonfllrt betwrea 
Itaod tboAIU. la JfflaPol /tnrodaf y Dot Jifww JT Bom 7M at p.^M It Is eld 
biplba fhuUj layalt down that tba ITllSkibart ranat be conairaed In a sctie Identical with 
bb-Awn opinion wbtcb Is that dte betri to eoeceed are tba bain d tbe women berwif, 
tboogb bar b«lrs la tbe btubaod s larall; YHe aU6 Oojobai-r Srimant Sk^kajiraa 17 ttmi 
111 at p. US ( when a wottun • pwndaon by a eowldew wai held aotlUed to nee>.vJ U 
l»Hoeo.td her ee-wWow or bar bnikuna a brotbna acm ) In /lal XViwHal t fAf 
Bora Ii. It lit It wai held In a caaabrWng la tba W»nd d Bombay 
that a ao-wldo» atKwdcd to hamorrxble property glrtn abuslntrly to twi>m'nbf 
husband by a deed In prdeTeneo loa eej^wfw^ d tlibhoibaad o* bli brtlber s wldiW Vlli 
tba aama ease onapjiealaa Vai KntfTi>«i r JJvnmJ in 80 Bert 131 (P C.) •• I-Jt 
91 I A- p UCL In rar«ppa t SArjdayya 80 BotW COT ti^ full bntLfr d lb* 
husband waa preferred ash Irtostndbana lo a haU-brotber d th* tos'ioodj 111 
pmuf T 5lroi«0r<»tAje«u 80 Mad. 110 lha danghUr el Ih - ^ 
topfei/as d bsr husband aneh at the httsban4*a father's brother t Th fas'sc* fr'm 

•* anantarab- apto In Us tsially IbfOUFh him Is dtwuswd lo Tule^^ » Noraym 
80 Bom 830 (F R) at pr. 3t7-9»S and ls«iaotedln Bworle barSr ffaewtPM /raJitSt 
813 at pp- Aceorfira to the BiyabhSn tW xetsrtd Y*F ( II 111 ) dwt tel ••yly 
|o all kloii d ffriJhana bul coly lo ILe poafolis tartely d ll 
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alga-of n 'wdman married in lhafc form belongs ta fche. husband iDnly* 3?o the 
gtijne effei^fc is jManu (JX. 196-197 )l . , . ■ . . ^ ' 

Whatevei property ( a vroman has ) in the brShma, daiva5 arga, praja- 
patya or gandhaiva forms, that is desiied { oidained ) as belonging to her 
husband alone when she dies without issue , but whatever wealth is -given 
to her in the asura and other forms of mairiage that is desired as belong- 
ing to her mother and father when she dies without issue.^ 

When the marriage is in the brahma or other ( approved ) form and in 
default of the husband and when the marriage is in the asura or other ( un- 
aj)proved ) form and in default of the parents, Brhaspati speaks -of persona 
who are entitled to take the technical siridhdTia , •' 

The mother’s sister, the wife of the maternal uncle,' the wife of the 
paternal uncle, the- fathers sister, ^mothei-in-law> the wife of the elder 
brother-these are pronounced as equal to the mother When these leave no 
son of the body nor daughter’s son nor the son of these (i e of the aurasa'’ 
&c ), their sister’s son and the like would take their wealth ® " 


i e 

1, For definitions of tlie eight forms vide Mann IIL 27-34 and Yaj I, 68--61 In 
modem times the only forms recogmsed are hrahina and asura. The essence^of the asura 
fprm IS that a bride-pnce is to be paid to the father or other relative who gives away the 
hods' in Ajonsideration of the money. Yide Jaihisandtis t Harktsandas 2 Bom, 9 at p, 18 
for tiio essential charaotefjstic of the asura form and Stra v. Hatisjt B7 Bom 295, - The< 
general i^e is that a mamagi is to be presumed to have been m the brahma form and this 
presumption wiU apply even to s'udras, if the parties belong to a respectable family. Vide 
JagaMVath-v Narayan 34 "Bom 563 at p 569. In Atithtkcsavalu Iiamanujam-S2 Mad." 
612 it was held that the asura form is not the approved form even for s'udras though it la 
permitted to them and the verse of Yaj (11 146) is quoted at’p 618 The mere giving of Palu does 
not constitute an asura mamage( vide 2 Bom 9 ). The presumption that idamage is in the 
brahhia form applies even to those Mahomedans who are governed by Hindu Law in matters 
of suooassiou and inhefitanoa Vide Hjisa Haji y Haji Abdul 80 Bom 197 ( wherp^ 
marriage among Cutohi Memons was held to bo in the %rahma form ) ‘ Belonging to" her 

iqother and father According to the Mft the>mother would be preferred to the father,’ 
while according to the iMayukha the reverse would be the case. ^ 

_ 2, ‘When thcse’-this means women who own strldhana property. The DayabhSga takes j 

ajirasa and suta separately, the first meaning ‘i child, son or daughter ’ and tha latter 
nleaning ‘ a dattaka sqn ox the like ’ It then says that these verses do not prescribe 
that the sister’s son succeeds .as the mostriprefeifential heir to„a v^oman’s dtrldhana after 
htst-ownjssue and descendants, bpt they simply declare that the sifter’s son i^anhbif and mayf 
take:if no nearer heir like the deceased woman’s husband’s younger hrothCc exists. The 
"S^lramitrodaya says on tha other hand jUi^ im account of these<verses the sister’s son would 
succeed in preference to the husband’s brother or father In Bachha v Jugmon 12 , Cal 
848 at p 856 Brhaspati’s text is discussed and the Mayukha is referred husband’s 
brother’s son preferred as heir to a widow’s strldhana to her sister’s son ). In Dasharathi 
Ehmdu V Btpin Dehart 82 Cal 261 Brhaspati is quoted { on p 262 ) and it is said that 
thbugh'^his verse' does not lay down the order of SucoesBion yet'foUOwing the etpress* 
wordkof the DiyabhSga.'the’sfep-sistet’s son must be preferred to'husband’s elder brothef; 
In Debt Prasanna 7 Harendra Nath 37 Cal. 863 husband’s younger brother was preferred 
^s heir to a woman’s to her own step brother. Vide 40 Cal. 82. In QojgTjat V, 
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•Here ( in thl8 passage ) the absenoe of the daughter and the daughter ■ 
daughter la to be understoodi since the son of the body and the daughter a 
Bon are entitled to take ( atrldhana ) only in default of them. 

In reepeet of pro pe rty given by handhuB { oognato kindred ) in dtura 
and other ( unapproved ) forma of marriage Sstyiyana Baya 

That ^hlch woe given ( to a dromon ) by her bandhxu goes on fafluro 
of the bandhuB to her som^ 

As to e'ulka, however Gautama ( says ) the listen lulka bolongi to 
her fun brothers and afterwards to her mother * 

As to what 8'adkha says the lulka bdemg i to the bridegroom htmiolf 
that must be understood (to relate) to a womon who dies before (the actual) 
marriage Here Tiinvalkya ( 11 146 ) statei a special rule 

II she dies ( after betrothal ) the gifts ( given to her ) should bo taken 
( by the bridegroom ) after deduoHng the expenses of both sides 
( therefrom ) 

The meaning Is the husband ( the bridegroom ) msy t^ko ( book ) 
if the ( betrothed ) girl dies the e olka already given by him to her that 
remains after ( deduotfng therefrom ) tbo expenses Incurred by hfmioU and 
by her father Baudblyana sUtei a special rule os to oertain mattera 


SAaX<3;{rao IT Bool 114 Mp,l}31t wofluld that Uit Uri does bot Btat« Ui* 
order ot neoestlon u hrtvoes the botn bBomersted. Id Bai JCmsrtoi r HMStrs/ SO 
UrtiTi. i)l I r O. ) thli text Li conitracd oi not Uylbc dorrn &oy order cd iTiccc 0 toD asd 
It U said that the lUt U not ixhsoiUTe asd that Hi tnu coBitroeilon Is that it thoaU b« 
Ufc*a diitrfhoftrely tLx. Uk huitAod • relations w{U roeoesd IT the nurtls^ fi (o so j 
•ftprored it/na and thelstbn s, U to kd nnspyroredlonD. At y. 411 BriiuinU Li qbotod 
sod at py. 44(HS1 ihrMoonxlnietlotu or* dlaoiuMd In that ci*) » c»'wLiIbv wsi prelmed 
to hosband ■ broils or hU brother's son. Ylds Sun^erum r iJanMnun 4S Ilsd. SI 
St p. SO loT a dlietuiloD of BrhaiysU i text ( wUsh rru held bof spyUcsbls to a msldai f 
<n^ son o< Ihs body 4e, — Ihs onrau aso and daorbUr s sen an exprwajf ifl«Uo©«d 
by Brbaspall. bat lha dsoxhUr asd danshUi's dsnsbUi ara net mibUmd | yet they an 
to ba ImplUd In this as the son hlmKlI cocm alkt tho dso|bUr aad dsofbief's 

Shs an bslr to lUtdhins. 

1 The Wyabhisa. Vir Sen C, read goes to hrr huibabd aad tbs WyalMc* **T* 
that this text aypi^f* ** • otta. Tbs 8oi- C. Ubn th« words to ayrir 4® tts sUtdtaea cl a 
wetaM mxrrUd to a lonn ether than tb« fin meeUaaedby Ussb ( IX«1^ K 

J. This sflin Is diCermUy letCTyreted by dlCeraat writers, Th# Vlt^ Fai. C*, 

-, 4T., Vlr laUryttl as abore iUndatU tceOantaisa) says Chat toll brfllten Uls It 
*Jt<T tbs mother U c the mother laiei first. V B, loUowi Uar^Ua, ff'olha 1* rtjUlaAj 
VyWtj*7sa*»bon(lH) 

“r ICdfUxtl, 




' HEIES TO STEIDHAITA IqI 

The "wealth^ of & deceased maiden may be fealieU et[uailyi by * her full 
brothers, on failme of them, it belongs to her mother and m default of 
her, it belongs to the fatbei. 

Those conversant® with tiaditional usage say that this (text) relates 
to ornaments and the like presented by the maternal grandfather and th? 
like at the time of betrothal to a girl who dies befoie ( the actual celebra- 
tion of ) marriage. 


B. lY* 10. 84-11.1 -1 
M. p. 99 11. 10-22 J 


Now ( begins ) tbe treatment of those wbo are excluded from 
a share ( or inheritance ). 

Yaj ( II. 140 ) says 

An impotent person, a patxta ( one who is an outcast for some grave 
sm ) and one born of him, a lame man, a mad man, an idiot, a blind man 
and one afflicted with an incurable disease aie not entitled to a share and 
are to be maintained ( only ) ® 


1. This IS referred to in Gandhi Maganlal v Bai Jadab 24 Bom 192 (F. B ) 
= 1 Bom. L R 574 whore a paternal grandmother inheriting from her maiden grand- 
daughter was held to have taken the estate absolutely which she could dispose of by will 
In Janglubat v. 'Jetha 82 Bom 409 the text of Baudhayana is quoted at p 411 and it 
was held that to the wealth of a maiden of the Kamathi class in Poona her father’s mother’s 
sister was a preferential heir to the maiden’s maternal grandmother. In Tukaram v. Narayan 
86 Bom. 889 (P B. ) the father’s sister was held to be a preferential heir of a maiden to 
the male gotraja sapindas of her father five or six degrees removed The principle is that 
the nearest heir of the father is the heir of the maiden. Vide Kamalabai v, Bhagirthibai 38 
Mad. 46, Sundaram v, Bamasaniia 43 Mad '32, Dwarkanath v Saratchandra 89 Cal 319. 

2 ‘ Those conversant with &c ’ -- This refers to the Mit , ‘ betrothal ’ -the original 

word IS ‘ vSgdEna ’ which literally means ‘ gift by words ’. 

8, Act Xn of 1928 abrogates all] grounds of exclusion 'from inheritance except lunacy 
and idiocy from birth The act, however, does not apply to those cases which are governed 
by the Dayabhaga In numerous reported cases this text of Yaj and the texts of Manu 
and other sages have been quoted and interpreted, but in view of the recent legislation 
referred to above, it is not necessary to go into them in great detail Besides act XXI of 
1850 ( Caste Disabilities Removal Act ) had already abrogated the ancient Hindu Law as 
to loss of rights to property or rights of inheritance by reason of a man’s renouncing his 
religion or by reason of his being deprived of caste for breaches of rules observed by the 
caste in which he was born Vide Oangaratn v. Balha P J for 1876 p. 31 where the 
V !RI. IS referred to ( at p 32 ) as to an outcast Vide also Murarji v Parvatibai I Bom 
177 at pp 179-180 ( where both Yaj and Manu are quoted ) ‘ A patita ’ —Vide Qangu v 

Ghandrabhagabai 82 Bom 276 as to a murderer being disqualified to inherit to the person 
murdered by him ( at pp 290-291 texts and the Mayukha about wives of murderers ) and 
Kgnchava v. Girimallappa 48 Bom 669 P C.=61 I.A. 367 ( where 32 Bom. 276 was distin- 
guished ) The degradation of a daughter on account of incontinence does not put an end 
to her right to inherit the stfidhana property of her mother, as hold in Angammal v. Venkata 
26 Mad. 609, ( 612.)' and in. Bam Pcrgash v.’ Mpssammat Dahan Bibi 3 Patna«162 { at p. 17aJ " 
it wa? held that conversion to Mahomedanism before the succesiion opened did not cause 
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^ * TOfjja^i ’ ( in XS] ) means bom ot him srho is jsiiiia ( an cral 

oiab ) Thoao that become endowed alter partition, with Tirility and Iho 
like (the abeenoe of whlob led to oiciraion) by means ot medioaments and the 
nke, do Uie uVbaro like ( i o on the analogy of) a son bom after partition’ 
Ifann Bay# ( IX 901 ) 

the impotent and the 'onloast ( pdttia ) ard not sntiiled to a sl^ inA' 
so am persons bom blind and deal also a InnaHo, an idiot, one do&i and' 
snoh as ere dmfatnte of ( the nsSTir) a'Xmb ( op sense) ’ NlrindriyUh 

loa of tight by vlrtua of Aot XU o< 1860. Va». 18. 61 mjt th»t Urt prcgMiy of om wbo Is 
pat£fabMotnt«JxiKla(«XQeptfemi3«QhUdte’) A.Umamss -Iil FrfiJtoto5«HyiflaeT 
SO Ido it VM bold f2i*t lAjmujcM which wu ndt ooDgenltal eoold sot 
bo ft bac to the zl^t ol Inhoritaikae ftnfl ft doabt li wipittfl whether eren congenlUl lame 
BOM woold be ft bftf A. tud men IS All. 630 it wu Uld down t>t*t the rale 
dlsqUftlUylng pemm ft* idiot* ot mid men ahonld be enloreed only on the cleftrect end 
mdet mtlsiietoty proof ftod -doe* not d(*qaftUl>^ potion* who %i% merely woftb Intelleot 1 c. 
aia zmt np to the ftmige Bt*pdftrd of hamen tntolltgeneea In iTtcrarji j Par^tCmi 1 Bom 
in there U ftn obiirr dWitm oj Wettropp 0.} that Ininnity in order to epmte fti ft greond 
of exclodoo mnit be oonccnlUl, Uko Vttindnrw bnt thii dlctnm U dlacmted from In Bapmji 
T Dottw 47 Bobl 707 rldeftlio IfitAKKmfT UrCTCwiwal 48 Uftd. 4lJi widjte ill t«t» 
•nd ftatbocrUiei ftn ooiuiderod. XnMAlty whether oontd* or Ineunble exclndct from In* 
vide 6 Alh 600 ( F 0. ) A blind min —To Tnoboi r ilAdra 1 Bom. AST 
it wu hel^ thftt InenabU bllndoeai, If not eongesitil dec* not le^ to exeltuletu The 
rJii6 wft* held by the P 0. In <7Kfl>nAtfwr v ihtrpa JVamci 46 CftL IT* L. Ih 44 I A t30 
( ftt ^ Sdi the Tonn cl htinn U qneted ) In Pudiavo r Perciin<o 45 >I*d. OtO ( P !D ) 
it ws* held thfti bUodnea* mo«t be eongenitAl In order to exelnde from InheriUnee ' 

^ 1 Ttd* ftentenoe 1* (pmted In 0 Itftd. 64 ( F B. ] it pjv C8 lad t4 icd la 48 IMwI 4 
{ 9 the Miyhkhft U qnoted >< Thli eny ftpply to pftTlltlen, bnt It cinnot «rf1y to 
inheritance. When property hi* once becom* >c*ted In i penon by InbcriUnee owing to 
tbe exelarion of ftootber <m tbo gnwutd ot mootal or bodily dei>»t, U cuDOt he dlmled by 
tboinbee^ent res>oTil of tb* defect. Vide 6 AH 609 (F D } 

a. ThUTciieof Minn if pooled in 1 Dotn. 177 it P.1'9 lod to JnOKf t Itanalai 
1 Dom. 651 ( it p. 650 ) in the former el which ( kt p. IBS ) oltladriy* li eipUIoM 
In 48 Hid. 4 f ftt Jk It ) Ihit word vi* eipliincd on tb* lulogy o( the \rdlo jwmge 
/(UjbOI tfctyo HiWftdn^nl xx meanlnR devoid ol nihelent eai«elly fts3 mniUI 
elreofth la tbo erptn* of KOka. Ooedomh —In JJkaneOjy^i t Ljjaniatiia 40 Boed 
4.>5 it Wft* bold apereon tnOeritig from coni^niUl lai] [Bedrftbledmnbiie*i w«t etcIa-lH 
from lohfTiUDOc { it p. 4 7 the HiySbhft I* referred to ) I*}do lU? Sanlnf^i r fiteeMef 
tJ Boot. I* n. W ( it p. CO HiyBkhr if ref *rTi>d to ) Iwl JVolo^jaran » 

W Bom. 1* XL tC9 ( whet* U wo* held thit dambscu la order to bif mtul b> loconell 
ibmgb not necrcnrily coogcnllit ) Is ^uyoHnal t AoftX(rrt/<pa 64 Hid 6 6 it p 
tbo loftrwd iaJc« dlff r from <0 tloa 4^ ftod bold that where* «ja f* isS^rteg 
ID IftcnriW* lad Tirelrtl farm of lejtre*y tho Utbema idopt • eon. iVoUlate ef» limW 

or *^*0 in JM«| T ICdBCodi I Bom. AaI It li nld (it *rrl 

clilndrly* eren In lu more *tt«njfd ft-iuo el tb* loa cl • nrf*a ot limb rrtjU 
ftot he rwr^iy irrlted to leproey iDsI lint kr*"^ In cTdrr to freffl ft Ktof f'* <f 
ilnlon* nr nleewtelyp (bnt need not bi roarenlUl h ills u to l-prey fonet / v 
4>*rfcal 9TVBi.Utt-n4*» /.dpit!a» v U* na at 4B Ujci WT C, ( •• 61 J A f lU) 
aaitOCfthOOlitp C08 ( wbm It U r»ll lUt the h-il cl 1 *ct*U by it* % Jf. 

hflow ind that el *t* only wL^ irr erprewly 

T w(uif) 
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( m Manu ) means ‘ devoid of the sense of smell and the like. ^ Naiada 
' ( p. 194: vv. 21-22 ) says: 

One hosfcile to one’s father, a poAita,, an impotent person, one who goes 
to another continent ( from India in a vessel ) . these even though they be 
auraea ( sons of the^ody ) should not get a shaie j how can keetraja 
sons ( suffering from these defects ) get a share ? Persons afflicted with 
Jong-standing and severely painful diseases, persons who are either idiots^ 
insane or lame — these must be maintained by the family, but their sons 
, are entitled to a share 

' ‘Apayatrital^' ’ according to Madana means 'one who is escommtmicated 
by his kinsmen ’ on account of his being guilty of high treason or the like 
by the method of breaking a water-pot or the like , but it is better to take 
the word to mean ‘ one who goes across the sea in a vessel or the like to 
another continent ' ( than Jambudvipa, India ) for trade ; because contact 
With sUch a person is prohibited in the Kali age by the text ‘ a twice-born 
person who crosses the ocean in a vessel is not to have intercourse ( with his 
oastemen ) even though he be purified * ( by appropriate piayas cittas ) and 
because breaking of a water ]ar and excommunication are not prescribed in 
the case of high treason. S^ankha-» Likhita say ‘ inheritance, ptnda ( ball 
of rice ) and water are withheld ( ht. cease ) from the apaydfr^ia ( one 
Who goes on a sea voyage to a distant land ) Yasipfcha says ( 17 . 62 ) 

‘ those who have betaken to another order of life ( other than the house- 
holder’s order ) are excluded from a share ’ This means that the perpe- 
tual student, the forest hermit and the yah ( are exduded^from a share )•“* 


1 There are numerous readings for this word, such as ‘ apapStnkati *, ‘ aupapStikab \ 
* avapStitati ’ &o Vide my notes to V. M pp 805 -306 for these' and their explanations 
and Dal Smgh v. Dim 82 All 166 at p, 163 -svAero most of these are diBcussed. 

Nllakanpia is wrong in saying that breaking of a water jar is not prescribed for high' treason^ 
Gautama 20. 1-4 does prescribe ‘ ghajasphota ’ m such a case* Compare Manu i XI 188*-184 
and Y5]. Ill* 296 also* The half verse a twioe-born person <feo. ’ is quoted by Hemadn 
from the Adityapurana m his list of acts forbidden in the Kali age. Vide p 104 above about 
secondary sons bemg forbidden in the Kali ago There is a sharp conflict about the mean* 
ing of ‘ i^uyatnt ’ which, according to stnot rules of grammar, would mean ‘ who habit- 
ually oroBSos the sea in a vessel ’ { and not one who makes a casual voyage ). Vide my notes 
to V. M, p. 806. The verse of Narada ‘ persons afflicted Ao. ’ is quoted m 1 Bom. 177 at 
p. 182. 

2. An ordmary student { called upakurva^a ) intends to become a householder and 
Bo he IB not excluded. ‘ Yati ’ means a sannyasm, an ascetic who has given up worldly ties* 
In Somaeundaram v. Vatthiltnga 40 Mad 846 it was held that the texts as to dismhen- 
tanoe applicable to yatta or Bannyasina did not apply to a s'udra ascetic unless a usage 
to that effect was established. Vide also 46 All* 616, 89 Bom. 168 at p 174, 62 All. 789, 
In 64 Mad. 676 at ,p* 681 reli&peo is placed on the Mayukha which quotes S'ankha-LilSiita ^ 
that the heritable right of him who has been formally degraded ( apapdttxta is the reading 
accepted ) and his competence to offer oblations of foo^ and libations of iratgr arc estinct, 

V, ]{. 26 
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ESt^yaBft B»7f 

The Mm of & worom married m the vrrona order and one -who U born 
of ft man of the same gotr* ( as the man a wile ) and one who U an 
ftpoetate from the order of Moetics-theae never obtain the inheritance * 

**Bagotrtt (in KityKyana) meana one born from a woman married by 
one who baa the same gotra aa her ( i e. as her father a ) AtramodhSsnta^ 
meoni according to aoroe l^efraja or falnina son and the Ute bnt it li more 
proper to aay that when a yonngor dan^ter gets married while her elder 
Bister ia still nniaarried« they both are then designated by the word ahra 
modhX* The same anthor ( KBtytyana ) declares that if he ( the eon of an 
akrtxmodhH ) be of the same olacs ( fwrjta ) as hU father i be wai entitled 
to a share 

The son of ft woman married in the wrong order takes the Inheritance 
when he brionga to the same olaaa as his father and bo does a ton bom 
of a woman who U not of the same class ( as her husband ) bnt wbo ft 
married In the proper order * 

A son bom of a woman who is married In the reverse order It not 
entitled to a share though he be procreated by the husband himself^ And so 
the Bame anthor ( i e Kityfiyana ) says 

The Mm of a woman mamed in the rcTeite order ( of elanoe ) ii not 
entitled to Inherit ( to his father ) It is the opinion ( of eages } that 
food emd raiment ahonld be given ( to aneb a son ) tiQ bis ond by his 
Idnsmotu 

When there are other sons endowed with good qualities Manu 
( IX 214 ) declares that the virions eon is not entitled to a share ( of the 
inheritance ) 

All those brothers who sro addicted to riclons acts stq not entitled 
to the estate.* 


YId« my sotea to Y IL 807-806 aod Kit rmo 8Ct tor tli« KY«rsl cTTluiAUesj 
o( UJi Tcno. A yoiiogtT btoUwr or riitcr mafrylBi btlom aa aldtr mw wa* foUly o( Um via 
of paiiTcdaaa Tli* yonat*! ooa ao mattyliis *aac»n»d and Ui« «ldrr co« w 

I>aMcdom wMcallod parlritu or FUtrlasa Ttrwtwo u well u tlHilnr of Um 
girl aod tbe print locanvd gnra ila VHo Eaod. Db. 8. Tl. 1 88 aad Uaoa IIL 177 
tEb«r« U aaoUMT meutlns of aWaaoihl loaBflratUmn apenoawasfinttotaarTy 
A girl of hU own cart* aad tkra ha could nuiry aoeU>«r ol a cajU lower than hi* owa 
(Muni HI is b hat t< A bdOtmapa married fint a IqaUijA giti and than a trlhnUfia 
both becamt abTUSodhl 

9. For erpUnatloo of i ftroja and 13iiiiia rido p. 103 abort 

8, ThalMtbaU tnaybt Ulostraitd AsfoUowi — If a bfairija £nt msrtfrd Ak^dcf 
hisownelao and then married a raU yatirl, lh«aoaoflh« Utter would taiea ih»fr m 
b* would bo bem of A woman married in the prop^ order ihouibbUtaother l*ef dl£n«l 
tilt* from her bnibnnd a. VlileHi.lf 143, 

4. 31 A XpilTiya married A bnhmapa girt and Lad a eon Iron bet thli w-nU U tU 

•Jaefa yralu^o nnlon and aoh* wcotJ not bo enliOed to InLertt VatU tjaidja Utter 
D. Comrart OanUma S3, 89 and Ap C,ll 11^18. 
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ESCIiUSION PHOM INHEBITANOS 


Brhaspatl ( p. 376 tv. 4S-43 ) says ' 

Though hom of a woman equal in class ( fco her husband ) a so^ 
desliifeufce of good qualifies does nofc deserve fehe paternal wealfch ; ife is 
' ordained fchafc ifc ( pafcemal wealth ) belongs^ to those ( sons ) who are 
learned in the Vedas and who offer pwias to the deceased. A son 
rescues his father fiom highest and lowest debts ; hence no purpose ( use ) 
is served by a son who is the reverse of this i 

These persons excluded from a share ( or mheritance ) must be maintained 
during their life by those who take the inheritance ; since Manu ( IS, 
202 ) says ; 

, But ifc is ]usfc that the wise should give, according fco their ability, 

, food and raiment till the end ( of their lives ) even fco all ( who are 
excluded); for he who does not give (these) would become patiia 
( sinful and outcast ) 

** Afcyanfcam ’ { in Manu ) means ‘ as long as they ( excluded ones ) live And 
to the same effect is the text of YSinavalkya (ll 140) cited already ' they are 
not entitled fco a share and are fco be maintained But those who have 
betaken themselves fco another order ( other than fchafc of householder )> 
those who are outcasts and the sons of outcasts are not entitled fco be mam- 
tamed. And fco the same effect is Vasistha ( 17. 62-64 ) ‘ person? who 
have entered into another order ( Ss^rama ) are not entitled fco a share ; 
and so are not entitled the impotent, the lunatic and the patiia ( out- 
cast )j maintenance ( must be given ) to the impotent and the limafcio.’ 
Here the express mention of two as regards maintenance^ serves fco exclude 
the other two ^ Devala says • 

®When the father is dead, the impotent, the leper, the lunatic, the 
idiofcf the blind, an outcast and his offspnng, a person wearing a heretical 
sect mark — these are not entitled fco a share of the heritage ; fco these. 


1 Mandlik translates ‘ a son relieves his father from creditors and debtors Bnt this 
IS doubtful. No ancient writer, so far as I know, gives credit to a son as the saviour of 
his father from the latter’s debtors. Manu IX. 188 says that the son saves the father 
from the hell called ' Taut The higher debts are those that are owed to the gods, manes 
and sages { as said in the Taittirlyasamhita VT. 8. 10. 6 ) and the lower debts are the 
debts owed to creditors The Aitareya-brahmana ( VII, 18 ) says that when a man sees a 
son bom to him he pays back a debt, 

2. Vasistha mentions four, via ‘ Ss'ramantaragata ’, ‘ kllba ’, ‘ unmatta ’ and ‘ patita ’ ^ 
as' ‘ anams'a ’ and allows maintenance only to the impotent and the lunatic. This means , 
that ‘ Ss'ramSntargata ’ and ‘ patita ' are not entitled even to maintenance. As to * pari- , 
samkhyS ’ vide p. 106 n 2 above. " 

8. This text of Devala is quoted in I'Bom, 177 at p 188 ' When the father is dead * 

— this IS only illustrative. Even when the father is living and ha makes a partition , 
during his lifetime or sons come to a partition during hi? lifetime, the persons enumerated 
would be excluded, i 

• P, 166 ( text ), 
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except the ontcftsfe boiled rice ( 1 ® food) and raiment are to bepretu 
* IHftgl * ( In Derala ) meani one who wcare a forbidden rign ' BandhSyana 
la^^ ( IL 3 88 41 ) ‘'They ( oohelra ) ahould tnppori with food clothe* 
tho »0 who are beyond (1 e Incapable of ) transacting bndnesi and those 
who are blind idiots, one impotent one addicted to] vice, one afliicted with 
disease and those that engage in prohibited actions except the poitfa and 
hlf isene * hTadana and others say that one who is an apostate from (he 
order of asceticiism and has sons also are not to be maintained 

The BOH* * how ever of those exoltided from a share ( or Inheritance ) 
U they are blameless ( free from defect 4:0, ) do get a share because 
■yl^n ( Ifh 84-88 ) aaya the atsMW ( legitimate ) eons of these alone 
are entitled to take a share but the sons of the paiiict bom after the 
oommissian of the sinfal act ( which esnaet the bar of the exdoslon ) do 
not ( take a share ) and so also those who arc bom of women of higher 
caste ( than their hnsband s ) do not take a share nor do the sons ( of 
these latter ) take a share eTon m the wealth of their pntomal grandfather* 
and becatiao YsjSaTalkya ( II 141 ) aaya * the anmsa ( logitimate ) end 
kfetraja sons of these if free from blame, are entitled to a share * 

•TiJnaTalkya states (H 141 143) a special mlo eonccmlng the danghtert 
and wives of these ( exolndcd persons ) 


1. Tlw DlyaUjIpi stid Vir ctpWn llAlt « rrampia ( lb* saonyUln ) ibe 
ezplansUoD o! !• repported by • eeiomuit oo Mt&a IV 80. 

5. Ills text ol tUndbSjaoa Ij qoot#4 lo 1 Bom> 1T7 at p 183. AllUTyaraUrln 
may aln Cimd tbocs -wbo trantgim tbe ordinary rolei coedaot 

a, Tn T Panduroa^ CIleiA.G18 It U aUd at p. C2l AdaUl>dty not one 

oi tbo booki relerred to laja derm aoyUilQS »lth rrtpeet to Ui« ri*hta e< iahtriUoM ol 
altor-bom qoallfied aotia ol frxeladcd poetooa where an «Uto hat already Teitrd lo a memb<*t 
d the family by rlabt of rtnrlTonblp In KriiAna v Fo»JO>Ud-W (F IV) it wat 
held that the aoca of a daaf aod domb member of an andirided llinda family are entitled 
to a ahare la the Ufetlme el their lather ootvHhaUDdlnx the fact that they were lom 
after the death of their ffrandlath-T^ Vide lamee t yrHiAnojl 91 IWnn L,TV IIT let 
the adopted a^B of a •^wedlDR lohle blhei ••eparate property tbonrh the> adoplloo 

loeL place after tie father b-<nme pafiro. Vide rarflAirtj t 1 enfnfeA 5J Hem 

4 The I'^rco of apl in palUmahepyarthe ia ti followi. Th yeoml rnf h 
plated to he that the blam 1 u anna of tb'>«o eielnded tale a aharo an rircplieB tg 
thla li the too of a pofiia bom after the man luraae pgUta and lb r* i* » lortVet tjeept 
loo w* riW abore from KM\lyaraa teil that th aoo ol a yro/htna tjrl n cel 
Inbetlt lo hli father the Liam Wa *ob of the ton of a jraf Jeno nnlen wml I net meered 
to the wealth ef hii srandfather L e el him who married a weman of a MTh«^ r»«-e itia 
hli ew» 

6. The iBSpnlect partimlerly may hate a bfetraji eoa Vile Ma»a tX-9Cl. 7h 
jjll. tay* that lb* eipm* m otlou of aQfa<a »nd k*etr»*a ehow* Ibat eUwr klrd* cf a te 
r cl th-He eictoJ'd frem (rb'-tilance ) etc not rntitftd to a »ta« ct to Jef erll* Th* I a 
C. aaya Ibil at Vaelra'a it f«1 IdJnj In the Kail ape the teal of i l‘ 

lyilpara ar- 

r i«(t«t) 
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The daughters of these ( excluded persons ) should i be maintained 
till they are married and their sonleas wives leading a virtuous life 
should also be maintained; but the unchaste ones should be expelled 
and so also those who are hostile* 

According to Madana and others in the case of unchastity, they ( the 
wives of excluded persons ) should be expelled and not fed , when they 
are hostile they should be ( only ) expelled but maintenance must be 
given to them.^ 

( Here ) ei}d3 the ( section on ) partition of heritage. 


( 

Now begins ( the section on) recovery of debts. ^ 

, Hereon Byhaspati ( p 319 v 1 ) states the procedure to be followed 
by the creditor in lending money * 

A creditor shoud always advance a loan after securing a pledge of 
adequate value or a hypothecation or substantial sureties or have it 
consigned to writing or before witnesses.^ 

‘Bandha’ means a restnctive agreement ( by the debtor) in the 
form ‘ so long as the debt due to you is nob discharged, I shall not enter 
ihto a transaction of gift, sale or mortgage of this house, field or other thmg.’ 
Lagnaka ’ means * a surety ’• The same author ( Br p 320 v* 2 ) says . 

‘ "'‘Since it' ( loan ) is recovered without any qualm four times or eight 
times ( as much ) from a wretched man who is sinking ( distressed ), 
it IS therefore known as huHda ( usury ) * 


1. The Mit. says that merely beoause they are hostile they should 'not ho deprived 
of maintenance if they are chaste The Y, R remarks that ‘ pratikula ’ does not mean 

* quarrelsome ’ but connotes hostility ( such as attempt to poison &o. ). Vide Valu v. 
Oanga 7 Bom 84 at p. 88 whore the verso of HSrita together with the comment of Mayukha 
IS quoted and also Hata Shavitri v. Ilota Narayanan 1 Mad H, 0. R. 372 where the 
Mayukha is quoted in a note. 

' 2 There are, according to Narada, seven heads to be discussed under the title of 

‘ recovery of debts two from creditor’s point of view ( viz the method of lending and the 
manner of recovering ) and five from the debtor’s point of view ( viz what debts must be 
paid, what debts need not be paid, who is liable to pay ' debts, at what time, and in what 
manner ) 

^ 8. Vide notes to Y. M pp 818-319 for the various definitions of adht- and handha. 
The two words are often used as synonyms Bjrhaspati himself defines ‘ Sdhi ’ as handha 
later on ( under ‘ pledge ’ ). ‘ Adhi ’ is here distinguished from ' bandha ’ and means 

* a pledge or mortgage with possession ’ while * bandha ' seems to bo a simple mortgage 
or hyrothecation, where the creditor is not given possession and the thing remains in the 
possession of the debtor or a common friend. VidoiMit on YSp II. 59. 

4. This gives an etymology ofj ' kuslda ’ from ‘ ku ’ ( bad ) and * sida 
• P, 167 ( text ) 
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Elt7fiyftn& 0Jiyt 

That rate of interttt wWch the debtor promlicd in addlHon ( to tbo 
rate allowed by » <Iffra ) imd whUh was promiiod In a time of dlf9« 
tmlty (ordiatresi) muat alwaya be giren/ilij icnned iaInW that 
II known ai B^lM-vrddhi ( intoreit growing like the top-knot of hnlr 
on the head ) wliaa ( the debtor ) pays ( fntereit ) every time, ^ 

Pratlttlam ( in Kit ) mean* from day to day from month to 
month and from year to year IKjfiavalkya ( n 87 ) say* 

An eighbelb part ( of the prmmpal ) li the ^fnleteit eveyy month 
when ( a loan u advanced ) on a pledge otherwise ( when money U 
lent wltbont a pledge ) interest may be two thro© ionx or fivo penrent 
(erary month) In the ordar of the (foar) cUasee (bifhmaj^ kpatriya Ao ) * 

* Anyatli ( In Tli* ) means when there le no pledge Vylsa sayi 

hlontbly interest is declared to be an eightieth part ( of the principal) 
when there is a pledge, sixtieth part when there is a tnroty ( but no 
jdedge ) and two per cent when there fs no pledge nor mrtty 
■Jliinavmlkya ( II S8 ) wyi 

( Bo r rowers ) who travel throngb forest ( for trade At ) ihonld pay 
ten per cent and those who travel by »ea twenty per cent ( per montii ) 
Padyo^ Is to be nnderctood as oonneoted ( with this votsd ) from 
tbi following olaose ( in Ylj ) 

AU of whatever dass eboold pay the interest sHimUtod by tbcmselTCs 
Vipra ( Dh. a VI 40 } says • 

Ho who having taken a loin of whatever kind with the promise * I 
shall retnm an oqnal amount tomorrow does not afterwards rctorn 
it tbrongh grood, would hare to pay interest from that day ’ 

Kltyfiyana declares when interest can be charged on a loin ( of an 
article for w > 

l. InUrrtt Is eilhft trta (agnwd open botw«n th« nrtlrt) et airla ( »l so 

spMd) AeotrrtlocloOaaUmi XTT Sl-Sl aod n; pSlwrr HI k|l* Uo< 

WUti, cita*TTddU kirllA. • lUtvpldf *“4 UiceiUUi* (OioUta* e*II» UiUxta 
TirtetT UhlUtoo)- M»aa VnLltaaoaMr (pMrt IM-tOt ) 
eot of tlie iboT* Ui. VH* uoU* to T M pp. S15-fil* for tba *»T‘Un*lloo d all ll* 
i. A* th* flrhlUlb pirt wai to fc# jJt*o ertry moolh. th* iBPfftl ewsw to IS 
»BOom- ^^‘lw tknewa* ooplfAr*. » btlhm»o* daWot b*4 to 
e«xt p« MDom, » krairiya «0 jwr cent acDsm and $o ctx- Itaao Till HO 
Um Tula sbost debtUtA pirt Li Vad fba. Vlit ii*aa Till. wbhb ft»» 
»ertW two,thrw twraed fit* jwi «til hut as TiJ. dif*. 

8. Thm »b 4 til* fdloalc* tetm ronUla e*«i vhm m Ul****t l» tdlJedly 
tot vto* lb* law allowad Utefcat to Wdiarnd Inmtala ctrTVCftotfw. 

? IWltort) 
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When *a person tal^cs a loan for u'^o ( >HCitalra ) nncl goes to au- 
ofcbor country,* without rettu-ning ifc, that loan begins to carry interst 
after a joar ( from the date of loan )- Ho who after borrowing money 
goes to another country without returning it even though ho bo re- 
quested { to repaj ), that loan carries interest after throe months 
( from demand ) When a person does not return ( a loan ) at any 
time oven though he ho in tlio country and oven wlion ho is requested 
to return it, ( the bing ) should make him pav interest from that day 
(i. 0 da^ of demand) though none was stipulated and though ho is unwill- 
ing to pay 

Narada ( p. 68 v. 108 ) sn^ s l ' ' 

There shall he no interest In any case whore things are lent thi'ough 
friendship, in the absence of a stipulation ( to that effect ) but oven 
when there ir no stipulation such a loan carries interest after half 
a 5 ear. 

Katj*5j,nna sajs 

What^ has been lent through friendship carries no interest as long 
as it IS not demanded back: but if it bo not rotiuned oven though it 
is demanded back, it bears interest at ( the rate of ) fuo percent ( per 
month ). If^ a man, after buying a marketable commodity, goes to 
another country without paying the price, that money ( price ) will 
earn interest after three rtus ( i o after 8i\ months A deposit, the 
balance of interest, puiclmso and salo-thoso boar interest at five percent 
( per month ) if they are not returned { or paid ) when demand is made * 

Narada ( p< 38 v. 36 ) says * 

The price of a commodity ( sold ), wages, deposit, a fine that is or- 
dained ( inflicted ), a promised gift without consideration, a stake won 
in gambling by means of dioe-theso do not carry interest without an 
express agreement. 


1. Vido rictes toKStjHyaua vV fi02-604. ttlio first Vorso of KSt. applies wlion the 
louder makes no request for return, tbo second whoto ho makes a request The throo 
Votses are quoted in Saundanappa v. Shhhasdiva 81 Bom 864 at pp 86l''869 
j a. This verso is referred to in 8l Bora 864 atp. 3G1 nnd it is said (atp,-8G4) that 
it was an incident annexed to every contraot of debt by the Hindu law that interest 
though not stipulated for should tUn 6n It ih tho ^vont of non-payment after demand 
from tho date of such demand 

8. This applies where there Is no demand for the money. 

4. ‘ Purchase and sale ’ ---If a chattel is purohasod and the purchase money Is not 
paid oven though demanded, this, verse would apply .and Interest would run from the 
date of demand. 

' 6. ‘ A promised gift ’ —a gift t<b dancers or bards is called vrth5 dSnft. [Phis Versa 

Is apparently in conflict with Katyayana’s verse ‘ a deposit ’ &o. so fat as deposit and 
the price .of goo^s are GonoCmed* But Harada’s verse applies where theta is no demand 
and KatySy ana’s Versa applies where there is' a demand, 

!P, 169 (tost) 



VTAVAHAEAUATUKHA f B. V L 6-^ 

I ALpaOS Ul-pJULll 

Jlifika ( in Nsradft ) menu relating to playing Trith dice , aTira 
kfitfit msanB not Bpedally agreed tipon "^iKaTaDcya ( H i4 ) layt 3 

It ( a OToditor ) doee xtot receiTo back bif orni monoy given as a 
loan TThon it is tendered ( by the debtor ) it camea no interest irom 
that ( day ) U it be deposited with a third peteon « 

B^baipati ( p 833 v 3 8 ) says 

On gold { and silver ) the interest ( allowed by slstiti ) U os mneh 
as ( to make the debt ) doable » on olothes and the baser metals treble 
on gram, quadruple so also on Tegetabls prodoets beasts of burden 
and wool ( or hair ). 

S'adat ( In Bpbaspatl ) means flowers roots imits and tho 
like vfthya^ means bnliooks and the like LavAb meons tho wool 
oi sheep and hair of cam an deer and the like. *As to what Manu 
1 Vlll IBI ) says interest on grain vegetable products, bcaats ol 
burden and on hair does not exceed five times ( the pnnoipal ) Its purjort 
is to prohibit taking six times as much ( as the principal ) or more ' 
K&tyVyana says 

The Interest stops at doable ( the ptinolpal ) in the oaao of jewels 
pearls, corals gold and silver and in the cose of Irnits sQkoQ cloth 
and wool. 

&d(am ( in K&t ) moons produced from a kita ( iusoct } such as 
the eloth called a dukUla and Usari ( which are several varteties ol 
silk cloth ) V^Piha eaye 

Interest on copper iron bell metal, braas, (in and lead is threefold U the 
debt be of long tUuding 
Vytoa says 

( Maximum ) Interest in the ease of vogotablca cotton snd loodi Is 
declarod to bo six fdd , 

Kityttjrana says 

For all sorts of oils for Uquors and ghee the ( maximum rccererable 
with ) interest should be known as cightiold and also in the ease of raw 
sugar and salt 

Yitpu ( Db. S. VI 11 15 ) says In tlw cisc of gold (tbo iilaiifmam 
rccorerable with ) interest is two>(o)d on cloth Ireblo on grain quadrtiplr 
on fluids eight fold in the case of female sUvrs and beast* llio offspring ( i* 
the interest ) * Flower* roots and fruits and what Is sold by ( being 
weighed in a ) halancenn these ( the Inereaw l»y Inlerwl ) i* rlRht-fttl 
( lh«D are ^a4Kiba II iG 17 ). IsCnida ( p* 57 10a ) says 


1 Omr»r*0»oUaaxXtIJ^ «ia»3fsiioMn 151 yij 11.50 »rm»»lib It/Tiur«M 
Fct t»riae» #*TU6all«l d iLe Ull c< JImmi vf4« doW« to \ If T 

S. It ]i Ui* Mfifu eoita lomiaa traaioWakU ( rot!, a* » 

VuCaloh 

r ITO(UH). 
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Tills* is deolaied to be tbe univeisal ( all-em bracing ) lule as fco 
interest on loans; but tbe established usage of each country may be 
diEferent and may prevail according to the nature of the debt ^ 

Sarvabhaumah ’ means ' universal ’ These rules about ( the maxi- 
mum recoverable ) being double and the like ( of the principal ) hold good 
only when there is a single transaction. But if a fresh transaction be made 
at a different time ( from the original date ) or with a different person 
( from the original debtor) or by deductions or additions to the debt already 
due, then the ( maximum recoverable ) may be more than the highest 
interest (- allowed by the s'^astra at one time^ ) ^ And so also Manu ( YIII, 
161 ) says • 

Interest in money-lending business does not go beyond double, when 


1. This verBa and the follorvmg paBsage of the Mayuhha are quoted in 24 Bom. 806 
at p. 808. 

2. The sages are not agreed as to the rate of Interest on various articles and so 
NSrada observes that there are local usages But all are agreed as to gold and silver 
or money that the interest recoverable at one time in a lump > cannot exceed the principal, 
This IB called the rule of damdu'pat. The principal text is that of Manu ( Vni. 161 ) 
■which is similar to Gautama XII.28. Nllakapjha very laconically puts several propositions 
about this rule. The prmcipal rules about damdvpai laid down by the Mit and the 
Mayukha are four. They are ( I ) if money is lent only once ^to a man and interest is 
recovered only once in a lump then the maximum amount recoverable ( together iwith 
interest ) at one time cannot be more than double tbe sum lent, whatever the rate of inter- 
est may be and whatever the length of tune may be , ( II ) if interest is received every 
month or every year and not in a lump at one time, then the total interest received 
may be so much that the creditor may have recovered more than double the sum lent , 
( III ) if after the interest has accumulated for some time, there is a fresh agreement 
( prayogantara) 'with the same debtor whereby the sum lent together -with interest duo 
IB taken as the principal and fresh interest is agreed to be paid on the sum so arrived at, 
then the total recoverable after this second agreement may exceed more than double the 
sum originally lent (this is halantarcna prayogdntai e of the Mayukha) , (IV) if after the sum 
due to the creditor has become double of the sum leut, the creditor accepts another man 
as the debtor ( who takes the liability upon himself ), then the creditor may recover from 
the substituted debtor after the lapse of years a sum which may be more than double the 
sum originally lent by the creditor ( this.is 'purit^antarena prayogdntare ' of the Mayukha ), 
It ifl not necessary in cases falling under the third rule that the whole sum duo ( principal 
and interest ) should be capitalized and again put to interest, it may be that the creditor 
makes a deduction ( reka ) from the sum due by way of concession or ho may make an 
addition ( seka ) by a further cash payment and then put the whole to interest ( this is 
\tatra%va rckasekddma vd prayogdntare ’ of the Mayukha ) Vide the Mit on Yaj 11. 89 
There are numerous cases explaining the limits of the rule of ddvidupat. Vide 1 Bom 73, 
3 Bom 181, 20 Bom. 721 ( F. B ), 1 Bom. L. K 661 ( at p. 656 three propositions are sum- 
mansed ), 86 Bom. 199, 21 Bom L E. 419 and notes on Eat. vv 610--612. Under the 
Deccan Agriculturists’ relief Act ( SVII of 1879 ) the benefit of the rule of ddmdupat is 
given even to non-Hindu debtors, if they, are agriculturists, 

* P. 171 ( text ) . - ' 

V. M. 26 
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it is bnt only once calculated*^ 

VijnSnes'vura and others ttKo oto conTDisant mth traditions say that 
in one feronsaotion of money-lending if interest is reoeivtjd at vanons times, 
more than the highest Intcrtirt { allowed by the sfistra at one tune ) may bo 
recovered ( m the aggregate ) 


Now the roles iboot pledge* 

Blhajpatl ( p 323 v 17 ) Bays 

Jdhx la known as a idodgo and is declared to bo divisible into 
fonr varieties vis movable, immovable, for custody ( only ) and for 
tBe* 

NSrada ( p 72 v 124) says 

An ^h% ( pledge ) la that which is kept with ( a creditor ) with 
power ( to him over it ) it is known to bo of two kinds \ix one to bo 
redeemed at or within a fixed tunc ( the other ) to bo retained LiQ the 
debt la paid od * 

HSdta says 

A pledge mast be preserved In the same state m which it was deposited 
( with the creditor ) otherwiso the ( pawnee ) loses his interest end if 
there be damage to or lees of the plcdg^ the prinopal is lost 

* Vyohfcraiaal^ means loss of the pledge ktianvilkyal 11 
C9 ) says 

If a pledge that Is to bo kept in custody only ware Used ( by the 
erodltor ) ho shall roodve no btorcsti so also if a pledge that is to bo 
Used bo damagccL 

HSpito moans reduced to a State in which )t is unfit for oso 
fifttyttyana says 

( The creditor ),who would make the jJcdgo work against the Utters 
will and without the consent ( of the pledgor ) shall bo made to pay ( (he 
price of ) the fruits of labour ( to the pledgor ) or be would not get his 
interest * 


1. TJi»r* it aaolhOT mdleg eArilbFtl ( when rctoTtrcA »t oas Ucn* anJ net W 
iribUti oTci j day ot month ) Thli rm* rf JUoo U tjoolrd in rteTJotn t JjJRiAoHjrS 
90 at p. CIS and U U held that amara ct iBlereet reeomabU at any one lime 

are Umltod by iho rTlcidr%l rtcuiolcig do* allhat time. Tt« wotde cl thaSIarCiha 
ptajoge Ac« cositllaU the aeoend rote manUoiifd aWrt. 

t. Oopya mcana to l>v Orpt loooaa enatedj vltLonl Wlax bead rt rn^td. 
Tbo tTOricl 4 dlTtilca la ornUrT'BS and cot tcrtcml. Tlja pWta tl a taotalU may U rjyja 
err U>Cf 7 * aa aiall a dlrlilQb In ILt {otlovlcjt tvtw li moth t* iter 

2. llliada dialdn tacb cl thcM into CFTa aud Lh«C7a a«i tLcW 1 «» aptla 
cuy to anVhfIdrd Into (ammlta acd n-rralla. 

4 TUa am* trlfra to aliTca jlcdr^ by way cl fjfjldhh Cctop^ra JJaaO Mil HI 
^dlAKanl llcnpmatdlt p KT ) acd \*m. W ( tnt UJ t 
r JH ( 1 



S. V. 24 2-4 

M. p.l06 1. IB-p. 106 1.1 


PI^BDdE 


203 


' Karma karayefc ’ ( in Kafc. ) means ‘ he shall employ ’ ; ‘ karma^ 

phalam ’ means ’ the rent or wages YSinavalkya (II 59 ) says : 

A pledge damaged or desfeioyed, 63[c8pl; by the act of God or king, must 
be restored ( by the pawnee Y- 

' JSTagtah ’ means ‘ has undergone deterioration Snob a pledge must 
be restored after bringing it to its former condition. Brhaspati says . 

When a pledge has become worthless by being used, there is loss of 
principal ( to the pawnee ). 

Vyasa declares m the case of a pledge being destroyed that its price 
must be paid J 

If through the fault of the receiver ( i. e. pawnee ) a pledge of gold 
and. the like be lost, the creditor, on recovering the principal together 
with interest, should pay the price ( of the article pledged ). 

Narada ( p. 73 v* 126 ) says : 

If ( the pledge ) be destroyed except by the act of god or king, there 
IS loss of the principal ( to the creditor ). 

ATanu ( YIH. 144) says : 

He ( the creditor ) should satisfy the pawnor by paying the price ; 
otherwise he would be a thief of the pawn.® 

Bj^haspati ( p. 323 v. 21 ) says • 

If a pledge be destroyed by the act of God or king, the debtor should 
deliver another pledge or he should pay the loan with interest 
* Vyasa says • 

If the pledge be destroyed by the act of God or the king no blame 
attaches in any case to the creditor ( or pledgee )• 

Katyayana says 

If the thing pledged were to fall ( deteriorate ) or weie to be destroyed 
V7ithout any fault of the creditor ( the pledgee ) the debtor should be 
made to give another pledge ( of equal value ) and he would not be free 
from the debt* 

Yajnavalkya ( II. 60 ) also says 

A pledgfe becomes complete ( valid ) by acceptance ( or possession ) of 
the thing pledged if a pledge becomes worthless, even though proper 


1 Compare see. 162 of the Indian Contract Act about loss, destruction or 
detonoration. * 

2. This IS the same as Narada p. 73 v. 127. According to Kulluka this refers to a case 
where the pledge is deteriorated by use , then the pledgee must give as much money as will 
be required to restore the pledge to its former state According to AsahSya the pawnee 
must satisfy the pawnor by returning to him the profit made by usmg the pledge. 

3 Possession is necessary in the case of a pledge ( whether ‘ gopya ’ or ‘ bhogya ’ ) 
to give it validity against subsequent doahngs with the thing pledged, the rule being that 
in the case of a pledge, gift or sale a prior transaction prevails over a later one ( provided the 
• P. 178 ( text ), 
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-care be taken, anotlier pledge mart be kept ( with the pawnee ) i or the 
oredikrr ( pawnee ) mnat recoiYO his money , 

liSraaa ( p 77 V 189 ) Bays 

An ' ^dh\ ii deolared to be of two kinds, morablo and immoTablo 
both are complete ( or valid ) if kbero !i actnal posBoesion ( or onjoyroont ) 
and not otherwise ( i e» if there bo no poesestion bnt moro vritnetsoa or 
j doonment). 

Vasiptba also says 

When* there are Bovoral docamonts of pledge exoonted at the same 
time, the pledge to him la itronger who get* po«*e*sion fir»t 
The tame anthor says 

If two ( creditors ) ehonld coroe on the tame day with the dc«ro to 
take posseeaion, fn anoh a cose the pledge mqst be divided and enjoyed 
cqnolly by thorn this is the settled mle 
*K8tyayana says 

If ( a debtor ) wore to make a pledge of the tame thing to two persont, 
what would happen to him is that tho prior krantaoUon of the two ihonld 
bo aooopted ( aa onforeeablo or valid ) and the porson ( debtor ) who 
made the two pledge* would be Uable to tho fine pmoribed for a thief * 
^iSavnlkya ( IT (58 ) tay* 

A plo^GO 1< forfeited to creditor ) ff ft £t not rodeemned 

before tho debt has become dontde ( with interest ) A pledge with a 
fixed date ( for redemption ) I* lost on the expiry of tho time ( fixed ) 
bat a pledge tho fruits ( or Income ) of which are to bo onloyed ( by tho 
inwnoo ) b not lost ( to the pawner ) 
lifhaipati ( p 324 v 37 ) aays 

When the money lent ( lit gold) has become donWo ( with intercit ) or 
when the period fixed has expired In tho case of a idedgo ( deUTtred ) for 
a fixed iKtriod the creditor become* tho owner of tho thing pledged after 
having waited for a fortnight * 


jFfiert CM I« ectaplrtfl) la tb* ca*i et CtfpyWM. tke eootiilt Is th* enttodp cl llw* ihlii( 
thensh then b* t» aatoal om. Th« mw e( HirxU that tollm U qaetaj (■ t Hen 
J5^mt^909, 

1 Ootoftn YlFptHkarmuQlra v ISlwUrh pyx that patv iriti o Uthc dHrmlaUi 
tactor Id * cxm et dlfpttU UtimD Ivo 

5- roflhewerfi lam y»4 tli*T«t tem* loeX* i* rT»Ur*d lh»T*l 

which li ft bnlW »«<1 taPBi whilahoald U Uu dMilon ct vhftt thotli! U Iht 

Cr»t ( L ft. *«TUblft ) tnnpftUoD. Vlift TlcnQdhftrapQtr* ( t ISl 183 ) wMch pnftIhM 
pQBlthmftot Iw ruh ft dftbler Id tha cftM cl tocrtmrn H UoA, 

0 Tbit TctM li ftftwIUJ U> Vylp by dat r»l will/r*. II pmcrlbM l»o iHol* *1 
lltlftwhftB Ih* jwwBCi* UwtHnIh ewnrr ♦!*. whftti Ih* rrierij^J t»ron* d«U 
with letcmi ftad whftB th« Urn* lUpaliUd \m fftoM. Pal II ftllowi ft fatt''! c( 
xli. ft lartoUhl bef-m Ibt fltdri lUMa to U tht ctwHkt 

r mi text) 
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'Vyasa says ; ' ' ' 

A pledge foi custody only may, when the principal has become double 
( with interest ) and in the case of a pledge for a fixed period when the 
time fixed has expired, be appiopiiated to his use ( by the creditor ) 
after informing the family of the debtor.^ 

B|:haspati ( p 326 v* 29 ) says ' 

When the money ( lent ) has been doubled ( with interest ) and the 
debtor is either dead or not heaid of ( for a long time ) ( the creditor ) 
may catch hold of the debtor’s chattel ( pledged ) and may sell it before 
witnesses. 

Yajnavalkya ( 11. 61 ) says 

In the case of ( a debt ) contracted on the pledge pf oaritra ( the 
king ) should cause the debtor to pay the loan together with interest and 
he should cause to be paid double ( the amount ) when money has been 
lent with an undertaking { to the effect that double the money only will 
be paid ) ^ 

*When ( a borrower ) from his confidence in the creditor deposits with 
him for ( securing ) a small amount a very valuable chattel or when ( a 
lender ) from his confidence in the debtor keeps with himself ( as a security ) 
for considerable money a pledge of extremely small value, it is said to be a 
earitvOi pledge Or oo>T%tra may mean the merit derived from ablutions in 
the Ganges and the like and cariira^handhaha means a transaction where 
such merit is pledged Both these kinds of cariira pledges are not for- 
feited to the creditor, even though the sum lent has become double ( with 
interest ) i e. it is the money that has to be paid though it has become 
double and there is no forfeiture of the pledge. A pledge that is made with 
aatyanlcdra is not forfeited even though the loan has become double ( with 
interest ) The same author ( YSjnavalkya II. 62-63 ) says 

The pledge shall be returned to the ( debtor ) when he comes ( to, 
redeem it ) ; otherwise he ( the creditor ) would be ( deemed ) a thief 
If the lender is not present ( i. e is dead or gone abroad ) the debtor 
may get back his pledge after keeping the money ( due to the creditor ) 


1 This is ascribed to Ephaspati by Apararka 

2. This verse states exceptions to the rale contained in YS] II. 68 The Mayukha 
follows the Mit in giving two meanings of ‘ caritra-bandhaka The Mit gives two 
meanings of ‘ satyankSrakftam ’ When at the time of making the pledge the debtor 
ex]4tesBly stipulates that there would bo no forfeiture of the pledge but that he would pay 
only double the amount lent then there is no forfeiture This is the first meanmg and 
the Mayukha seems to have accepted this The other meaning is not restricted to pledges 
alone If a man makes a cohtraot of sale or purchase he may give a chattel like a ring as 
an earnest ( satyankara ) If the sale goes oS through the default of the man who gave the 
earnest, then he forfeits the earnest, but if the sale goes off through the default of the other 
party to the contract then the party guilty of breach had to pay double the price of the 
earnest to the man who delivered the earnest. Vide notes to V. M. p, 326, 

• P, 176 ( text,*, 
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with some other person in the family ( of the creditor ) or Ito price at 
the tune being eppralsed ( by arbitmtois ) it ehonld remain ^th the 
creditor bnt interest thall ceo&e 

The meaning is When the creditor is not present the pledge shonld^be taken 
back alter paying the debt with interest into the hands of some one else In 
the creditor b family , bnt if he ( debtor ) desires to pay the debt by solUng 
the pledge its price at that time thonld be ascertained and the 
bo kept ( with the creditor ) bnt without Interest (from that date) BfbaspaU 
( p. 824 V 28 ) Bays 

"When a fidd or other property has been enjoyed ( by the creditor ) 
and from that property hugs income has aoerned the debtor whulT roeovor 
his jiiedge if the principal and interest has been covered thereby ( 1 o by 
the income reedved ) ' 

TBiHavalkya ( IL 64 ) says 

When a debt has boooma donUo ( by Interest ) and then o i^cdgo is 
made ( to sccora it ) then the pfedgo shall be retomed after double the 
prlncipol has been recovered from the profits thereof * 


Now ( begliu tbe ditconrio on ) sureties 

Trtj ( n 03 ) declares that a eurcty Is of three kinds.* 

Suretyship Is ordained for oppearanw for uvarance ( or trust ) and 
for payment, 

Pratyayah ( in Tl] ) means the inspiring of confidence b> saying 
Ibis ronn is honest But Brinspall ( p. 327 v 40 ) mentlous foor kinds 
( of sureties ) 

Ooe says I shall produce the man the other ( second ) says * be it 
a trnsttrortby man , ( a third one ) says I shall pay the money ( lent 


1 Thli vef*e to Ibccjlilht Tbo actermooi la * thcyjLlU may tool 

two Uodi. tlx. that the Iftecrse derire4 {mm tb« «e}oymeat el the tbmld t* UV a to 
Ilea cl laterett or ttsl a the lof«in« m*T tm taken la Ilea ol laUrett ted Iho 

re»tlo* el the lowtn toonrixteJoethTi d tbo priBclr^ lalhUUUet e»*» the 

rredltoc will h* • to keep an acroaol. Vide Mil. oa ktj II iwn 

ft. VUe ooW to V >t rr> 5r 513 fw d tall-d •tpIinitloB Aef-^Uel »o the Jfjt. 
•ttd ^ cl whifb U to to taken to lt*a el InW-it m 1 tn i%ii 

irdactlun d r^oelp't *» callfl k»jrkU.l Thl rewaodkl] II M an>r ^ dir*T»ot 
intlten Ih Ull r the fl Ult etii.ojyool]r 

3, IhUTetmelk'l' l»«;a ledlo«Ma4.J(r3 VW cnet to KlU T WUrf 
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to another ) ; ( the fourth says ) ' I shall dolivoi ’ ( debtor’s assets to the 
Cl editor ) ^ 

‘ Aipayisynini ’ ( in Brhaspati ) moans ' I shall make him pay 
Kutiuyana says: 

Throe fortnights at the most should ho allowed for finding out the 
absconding ( debtor ) If duiing that time ho (the suioty) pioducos him 
( the dobtoi ) the surety would bo absolved from liability. 

Three fortnights ’ is merely indicative. The moaning is : as much 
time as is required ( for producing the dobtoi ), so much should bo allowed. 
Kutyayana says 

If the surety for appearance cannot piodiico ( the debtor ) at the time 
and place ( agreed upon ), ho should carry out what ho has bound him- 
self for, except whore ( debtor does not appear ) through act of God or 
the king. 

' Nibandham-avahct ’ moans ‘ ho should pay the money due to the 
creditor Brhaspati ( p, 327 v. 41 ) says : 

The first two sureties ( for appearance and honesty ) must bo made to 
pay the sum that may bo declared to bo duo at the time ( when the 
debtor should have paid ) in case of failure ; but the latter two and in 
their absence their sons also ( are liable to pay ) ^ 

Katyayana says • 

The debt ( of the grandfather ) arising from suretyship should in no 
case be paid by the grandson J even the son need pay only the principal 
( of the Buiotyship debt ) of his father in all cases. 

Vaysa also says • 

A ^grandson must pay the debt of his grandfather ( except suretyship 
debts ), a son has to pay his father’s debt arising from suretyship, but 
only the principal , but the sons of these two should not be made to pay 
(the debt of their great-grandfather and gland-father respectively) , this is 
the settled rule ^ 

1, The first three varieties of Brhaspati correspond rospootivelj to the surety for 
appearance, honesty and for repayment. The fourth kind of surety undertakes to hand 
over the property ( furniture in the house &o. ) of the debtor in case the latter does not pay 

2. ‘ The latter two this means ‘ the surety for payment ’ and ' for delivery of the 
debtor's chattels The son of the surety for honesty and appearance is not hable to pay 
his father’s suretyship debt but the sons of the other two kinds of sureties are liable to pay 
( hut not the grandsons ). In TiikaramWiat v Gonparam 23 Bom 464 at p 469 the texts 
of Yaj., Bp. and Eat are examined and it is held that ancestral property m the hands of 
tons is liable for the suretyship debts of their father, when latter was surety for payment 
of liioney or delivery of goods , vide 28 Mad 877, 89 Oal. 848, 26 All 611 

8. The text of Vyasa applies when a man stands surety without receiving any 
monetary consideration. The son of the grandson need pay no debt of the great-grandfather 
While the son of the son need not pay the suretyship debt of his grandfather. In Ijafayan 
V. Venkatacharya 28 Bom 408 this is quoted There are apparently confiicting texts about 
the liability of descendants for their anCestot’s debts. But the conflict will not exist if each 

: P, 177 (text). 
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The erandson Bhould pay the debt of huj grandfather hub only ,th0 
principd , the son ^ should pay only the principal of the mretyshlp debt 
( of his father ) j this applioe when the position of a f nr ety is nndertaken 
without reoeiying any monetary oonslderationi But where suretyship la 
Undertaken after reoeiying money the son and the grandson ajim should pay 
( tho suretysiup debt ) with intereel And bo Bays Kltyflyana 

Where a person becomes a surety for the appearanoe of a man after 
receiving a pledge from turn the eon of the tureby should be made to pay 
In the absence ( of the father ) the money from his paternal wealth,* 
'S^SiKavalkya ( IL 60 ) says 

If there be many suretleB they ebould pay the debt { due from tho 
pHndpal ) in aooordanoe with their shares ( i e equally or In pro* 
portions agreed upon ) but when they have each bonnd thsmsdvee to 
the same extent ( as the principal ) then at the pleasure of the creditor 
( any one of them will have to pay the whole ) 

Kkaoohftyfi means an undertaking made by each I alone pay 

the whole ( debt ) when the suretlee have reeorted to such an undertaking 
any one of them would have to pay according to the creditor i choice* But 
when the s^reement Is I shall pay In oartain sharea then payment shall 
be made accordingly This is the meaning Kltyftyana lays 


Lrrt U glTVD Iti ayptoytUU aoopa. Andanl SKgw lead* tons and grandacta lUbla te Ibeii 
I ea grandfatbR • dab* «t«d ii no property of tb* lithaz or p^adiaUawr eame to kfadt 
Bot It •aamod nry bard that dwecmdaaU ibould be xoada to pay tboic 
TemoU anoHtor’i dabd Vlth Intsreti. TbaiatoiD whan no yiover t y axlated, tba peat 
grandaon «aa not booed to pay aay dabt d hla ffreat-gimodlatbax. tlw fraadson wa< 
bound to pay only U 10 prlnalpal ( bat oot InUnat ) aod th# aoo waa Uabla to p»y 
Uu prlnotiBl aa weQ a« Intareat. Bat If aoeortial property axiatod and wu U krm by 
dMoondanta, aonx, graodama and sreat*srandanoa were aU boond to pay tbo debt lo 

tho full- Ihli lait hdlowa from TiJ. IL M Br ( p. 838 r *B ) KWySyana guotod abore 
( on text p. 101 ) Terae* WKOOe o< KU. and tha MIL on YIJ- II 6L The formet pro 
poriUon U Oie mbjaotof the totd of Yyl» and of Br ( p. SB t 43 ) TbaVltamltPodaya 
( p. M ) TotT tMwJr tral ol»itr pou Uuw tiio pioi<»iltau ^ RTOJT’iniTWt' e 
bIct %< tni muS) i 5 

nsuft H Af to tnniyililp dobta a diatlnetloa waa made. If no money wai 

ToeolTod, awn the grandajo wai no* bound to pay hU grandfather’a foratyahip dob* and 
the ton waa bound to i»y only the pdnelpaL Thla u ux p if io d by KIL 8omo wrltori 
mint aotac aitomy that tba eon waa no* bonnd to pay any nntyihlpdobt ofUi fatbei 
( Tide Ganlama XIL88. Mann YlUASO Vaa. XVL81 ) whH« o*ban mid that the eon wa* 
ixit bound to pay whan tho fatbar tiood enraCy lot appearanoe or boooaty but that ho waa 
bcuod to piT wbtn the tathor alood anroty Iw payment ( tide Mann VTIL ICO and 
Br p* 41 dted aboro ) 1“ 10 Patna p. 94 it waa hold that If tho father itood 

(xJety Jot honeaty tha ton waa not bound to pay that debt. Vida alao 4 Patna !>. J 800 
Tbo MIL on YIJ. IL 81 aacpUlna that thla appUea to tha aurely lor lumoaty alio 
I|\ Jtread Tlnl pltril dhanit tha meaning would bo la the abeonca of the falbor front 
gjluialth ( Tla. trocn tha pladfi ) la the abaonao of tho fatbei maana If be bg 
ieai ctt pw abroad j 
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^0£ sureties jointly and severally bound any one that is found may be 
made to pay ( the whole debt ) If he be gone abroad his son may be 
made to pay the whole; but if he bo dead then his son shall pay 
according to his father’s share ( i e proportionate liability ) 

‘Pitrams'^at’ means * in accoidance with his father’s share ( of the debt 
guaranteed ) ’ Tajnavalkya ( II 56 ) also sa^^ t 

When a surety has been made to pay publicly ( the whole ) debt to 
the creditor, the debtor should be made to return double the amount to 
him ( or his son ).^ 

Brhaspati ( p. 328 v* 44 ) says ‘ 

He, who being made a surety and being harassed ( by the creditor ) 
pays the suretyship debt, is entitled to receive ( fiom the original debtor ) 
twice the amount ( paid to the creditor ) after the lapse of three 
fortnights.^ 


Now about tbe method to be followed by the creditor id 

recovering debts 

Brhaspati ( p 329 v* 54 ) says * 

A debtor who acknowledges a debt to be due should be made to pay 
by the expedients of coaxing and the rest, by appeal to dharma, by 
artifice, by force ( or compulsion ) and by barring his house. 

Pratipannam ’ ( in Brhaspati ) means ‘ admitted by the debtor ’ , 
upakramaih ’ means ‘ by expedients The same author ( Brhaspati p. 330 
vv. 55-58 ) explains these ( terms, dharma etc. ) 

That IS declared to be dharma ( expedient ) where a debtor is made 
to repay by the advice ( or messages ) of friends and good kinsmen, by 
coaxing words, by persistent following, or by importunate entreaties ( or 
creditor’s starvation )• When the creditor brings from the debtor 
some object, borrowed on some pretext, or where the creditor retains an 
anvdhita deposit and thus the debtor is made to pay, that is said to be 
( the expedient of ) artifice ^ That! is declared to be compulsion where a 

1„ This applies only where the surety or his son is pressed by the creditor to pay and 
10 pays. If the surety pays out of greed to secure double of what he pays, ha would not get 
double. 

2. If the debtor pays before three fortnights expire, the surety or his son would get only 
what he paid. 

8 ‘ AnvShita ’ is what a debtor hands over to a creditor for being delivered to a 

third person. Th* creditor retains such a deposit and thereby compels payment, ‘ Borrowed 
on seme pretext i O. borrowing an ornament &e. for marriage or other festive 
occasion 

• P, 178 ( text ). t P. 179 ( test ), 

V. M. 27 
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debtor Is made to pay by bdng botmd bronghfc to the botiBe of tba 
crodltor and by such mean* as beatmg and the Iihe Where by roetraining 
hi* son* or wife or cattle or by aittliig down at hi* door a debtor is m ade 
to pay the money ( lent ) that ia said to be Koaiita 

* Anugamab means following ^ Ijxfiyab means entreaty * t 
anvfihitam mean* on ornament or the like given to ( the creditor ) for 

being handed over to a third person As regard* tbaee erpedienta of 
dharma and the like KAtySyana speaks of certain reetriotlona 

( A creditor ) should make a king a master or a brshmapa debtor 
pay ( a debt ) by the mode of coaxing and be sbonld make a oo*helr or 
friend pay ( a debt ) by artifice only Traders husbandmen and artisans 
^ sbonld be mode to pay according to the usage of the oountry he should 
make wicked debUns pay by th^ expedient of barassment ’ u 

the view of Bhfgu. 

The same author ( ^tyfiyana ) says 

The debtor should be kept openly in restraint before an assembly of 
people according to the dlctatee of local custom whatever he gives 
may be taken ( by the creditor ) 

The same author ( Kfltyiyana ) forbids the (oontinnanoe oJ the) oonfino- 
ment of a debtor when the confined debtor has an Inclination to cvacoatB 

Where a man held confined ( for debt ) has an iDohuation to void urine 
01 fscea, he should be fcdlowed from behind or he should fnniiab ( another 
person ) as a surety ( or hostage )>^ 

* Kibandhom means a son or the like who would be a substitute 
for Hm ( the debtor ) The same author ( Kfttyfiyana ) says that a oon 
flnftil debtor should be let off for meal* after taking a surety for appeoranoo 

That ( debtor ) if he bos fumlahed a lorety should everyday bo ict 
free at the time of taking meals and at night ( while ) the surety 
remains confined He who oonnot soouro or tender a surety for appear 
anoe should be confined in jail or ebould bo placed In the proeonoe of 
guards. A respectable bustworthy and pure man should not bo con- 
fined In a jail , ho should be rdoosed without a surety or should be bound 
over on bis oath. 


1, icarlU ■osmt to b* meant a* • aynonjTii tot gjbBoaibTodliatia Ilona Vm 
O fpea^ of aeffWto u otia of the Atb eipedimtaof tworcring a debt. In tIow of tbs fact 
that Vearila U oapatataly dofined It U bottat to take prty*h os meaning entnat j 

3 B&ntra U the rune m a &ma by bomazQent — > this ineladea the mode* of 
( compnlilan ) and Ztoorf/o. Thoc*b Mann speokt of the fire oipedlonta, there on nb 
Tgtm In Mann eortetpoodlnf to the tootriolioM mentioned by Bit The Snd. rerw ia quoted 
la BagkunatXaji r Bank o/ 84 Bom. T3 at p. TA Tbeoo moona eonldlw amptoyod 
only U tbo debtor admitted the debt, bat U he repudiated tbe debt, then Q» cmlytemedy WM 
»n ae t i'!'" at la* ( TymTShto J 

8. If** rood nlboddhim *«. It would mean be dwuld bo lol out with fotUxi 


V 180(tBXt) 
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’Nn va‘5i^m5ct’ incvnp ‘n\ou1(1 not (ontlcr’: ' Cfirnlco ’ incanK ‘lujail’; 
‘■rnkpinnh’ uipiiip 'ho ehonhl ho kopf with punuk who aro told (about 
Ine hcjng ronfincd for debt)’; ' prats ayiKnh ’ incnnp ‘ I rustworthy ’• Brhiispati 
{ p. S.1I V. CO ) sasfi : 

When tho linio fixed ( for pn>moiit ) has olapsod find miorost hns 
ccn‘;cd ( owing fo the debt Irning nsnn to double tho punoipal ) tho 
creditor should recoser tho debt or the debtor should execute a bond 
b\ tho mode of compound interest* 

'PErnavadhnu’ means ‘s\hon tho debt hnn rison to doublo or tho liko ’• 
Hcnco it is rca<Jonablo that intoro'^t ceases ( in suoh a case ). Tho creditor 
sliould rccoaer ( i o. take) the debt. * cakraN rddbi ’ means ‘calculation 
of interest ( on the aggregate ) after adding interest to tho principal’. Niinda 
(p. 7J v* 131) sajs 

*If a debtor is unable to pay owing to adverse times, ho should bo made 
to pay the debt gradually ( by instalments ) according to bis moans and ac- 
cording ns lie happens to acquire ( money or property ). 

Manu ( YIII. 1T7 ) says . 

Uven by ( doing ) work ( suited to his caste ) should tho debtor make 
himself equal to bis creditor, if ( the debtor ) bo of tho same caste ( as 
the creditor ) or of a lower one. But a debtor of a higher caste ( than 
the creditor ) may pay ( tho debt ) gradually “ 

As regards what Yiljnavalkja ( 11* d3 ) says 

( Tho creditor ) may make a debtor of a lower caste work personally 
for liquidating the debt, if bo bo indigent , an indigent briilimana how- 
ever should bo made to pay gradually according ns ho happens to have 
means ( or money ) 

there tho word brShmnna stands for any one of a superior class Tho same 
author ( Yaj II 40 ) says * 

A creditor recovering an admitted debt ( by the expedients of dhnrma 
5,c. ) will not bo liable to be blamed by the king , a dobtoi fiora whom 
(nn admitted debt ) is being recovered ( by tho above expedients ) should 
be fined, if he goes ( i e. complains ) to tho king and should bo made to 
pay the debt. 

Brbaspati ( p 331 vv. 62-63 ) says * 


1. This refers to capitalisation of mtorost and an aBroomont to pay mtorost on interest 
(and principal) This verso togotlior with tho oomraont of V. M. is quoted m Sufilal v JBapu 
24 Bom 805 at p 808 for the proposition that capitalisation of interest was allowed in 
Hindu Law. 

2 In tho first half wo must understand that tho debtor belongs to tho ksatnya, 
vais'ya or s'udra caste and tho creditor belongs to the same caste as tho debtor or to a higher 
one. As regards a brahmana debtor tho rnlo is contained in tho last pada ‘ Make himself 
equal &c. ’ i o he should bo free from being indebted to him Compare a similar rule 
about fines in Mann IX. 229, 

' P. X81 ( text ). 
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Tida ifl the rtile oonoernlng him who admlta ( hie Uabillty ) but { a 
debtor ) denying ( his liability ) shall be made to pay on ( the debt ) 
being proved in a ( judicial ) aasembly by a writing or by meana d 
witnoesea' ( A debtor ) claiming judicial inveetigation in a doubtful ease 
wHfmlil narer be put under oonfinement ( by the creditor ) , but he who 
puts under reatraint one who ehould not be reatralned beooroea liable to 
be fined aooording to law 

means restraint by the kings order The same anther 
( Bfhoepati p S31 v 64 ) Bays 

■Where a debtor says what may be found to bo juatly due that I, 
bHh-TI pay such a debtor la called fcrvyiXtMldt ( one claiming judioUl 
proof ) 

■^Katyfiyana eayi 

A creditor who haraeaee a debtor claiming judicial investigation would 
lose hia money and beoomee liable to a fine equal to the debt 
B^haepati says 

He who in a doubtful ( or contested ) oase proceeds with force ( to 
recover hia debt by dharma bala &o ) without complaining to tbe king 
should be puniihed by the fang and that money ( the debt ) he cannot 
recover ^ 

Tama says 

That debtor wlw thnogh w^ doee not return ( a loan ) on account 
of hia wicked nature should be made by the Idng to pay ( the debt to the 
creditor ) alter rocoveiing ( aa a fine ) from him ( debtor ) double ( the 
amount of the debt ) 

TijSfavulkya ( IT 4S ) says 

The debtor should be made by the king to pay ( to the king ) ten 
per cent of the established and the creditor should be made to pay 

fire per cent when he auooeeded in his oltim* 

Das^akam means with ten in addition i c. the tenth and 
twentieth share ( reepeotrvtiy ) The sense is that these sharee belonged 
to the »nd the remaining belonged to the creditor The levy ol a tenth 
share ( for the king aa hia fee ) refers to a poor i debtor ) But Nbada 
( p. 74 V 183 ) states a special rule about a rioh ( debtor ) 

L. FtaMhya ilao bs ooaooetad vfUi ylaeTii^ and tben measlnc voold 
be he Bhcmld be puaUhad aeTSTalf Br p> 831 t 00 taji that when then U a dlflennce 
ol opinion between th* two partin rtgarding tbe natora ol the loan, about the nnmbsc ( h • 
about the nun adraztced ) oi abont the Tate of Intaieet lUpnlaUd, ot whether the amoont 
elMmed be doe or not that ii tennod a doubtful eaee. I 

9. Tea pet oent and At* per oent recoTeted trom the debtor and eradltor reapeotiTely 
were In modern Ungnine the eonit lee bnt It wrni. U appean chaJind aRer the ease was / 
decided and not at the rery IsedtnUon *01 the nit, as now reeoTerlee ware 

only when there was no dlspote aa to tbe debt hat where the debt itself wu tejm 
fllattd TIJ IL 49 applied. . 

f 189 ( text ) 
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A debtor, who being well off, does not pay ( a debt ) through wicked- 
ness should be compelled by the king to pay it after taking twenty percent - 
( from the debtor )• 

’*’The meaning is ‘ twenty in a hundred ’ ^ 

When seveial creditors present themselves at the same time ( for pay- 
ment ) Yajnavalkya (II 41 ) states the order ( of payment ) i 

A debtor shall be made to pay his creditors in the order in which ( the 
loans ) were taken, but after ( first ) discharging ( the debt due ) to a 
brShmana and afterwaids that due to the king*^ 

KStyayana, as quoted in the Yivadaratnakara, says 
, When, however, theie are several debts due at the same time that 
which was first contracted should be paid first , a debt due to a kmg 
( should be paid ) after one due to a learned brShmana. Where ( several 
debts ) are contracted in writing on the same day, ( the king ) should 
treat all as equal so far as the security, its protection and en]oyment are 
concerned® In other cases ( i e where debts aie not of the same date ) 
they should be paid in order { of dates ) Where a creditor establishes 
that a particular article for sale was manufactured ( by the debtor ) with 
the money ( or materials ) supplied by him, the money ( got by sale of 
the article ) should be given by the debtor to that creditor only and not 
otherwise 

Ya]navalkya ( II. 93 ) says 

The debtor should write on the back of the document the money paid 
by him from time to time ( by instalments ) or the creditor shall pass a 
receipt marked with his own hand. 

Narada ( p 70 v 116 ) says 

When tl\e debt is discharged ( the creditor ) should return the document; 
in the absence of the document ( creditor ) should give a receipt. In tins 
way the creditor and debtor would be free from their mutual obligations. 

If' Pratis^ravah ’ means ‘ a document of release declaring that a debt 


1. Par M. and Vir explain difierently, saying that it means ‘ a twentieth part ’ of 
the claim Compare Manu VIII 139, Visnn VI 20-21 

2. If the creditors were of the same caste and aU approached the king at the same 

time, debts were paid in the order in which they were contracted { i e the earlier prevailed 
over the later ) , but if the creditors were of different castes, the brShmana creditor was paid 
first though his debt was later in date than that of a ksatriya creditor Vide sec 48 
of the Transfer of Property Act ( for the the proposition that the first m time prevails ) and 
sec'' b’6 of the Bombay Land Revenue Code ( which makes state revenue a paramount charge 
on the land ). , 

' 3. This verse states Sr rule of rateable distribution among several debts if the debtor is 
not able to pay all fully The same rule applies to a pledge, to the expenses of preserving ^t 
and to the interest or enjoyment of it. 

^ * P. 183 ( text ). ^ P. 184 ( text ). . _ i 
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waa rofttmod ' KBtyflyana rtatea the evil reeulte happemng to a debtor 
b cate be doee not repay a debt 

He who, having taken a debt or the like doee not pay it back to the 
owner (creditor) if bom in (the latter e) honse as a slave afervant a wife 
or a beast * 

TJddlfirab * means a debt by the word Sdi ( in nddhSrfldikam ) 
a friendly loan and depcmfe are molodod, Disah means a bora slave , 

bhftyah * is one who is soonred for wages, NSrada ( p 44 w 7—8 ) sayi 

The debt or promised gift whloh a debtor does not pay even when 
demanded goes on mnltlplying till It reaches to a thousand milhons. On 
that amount being reached the debtor enveloped In ( the oonflequencofl of ) 
that act shall be born m each suooeeaive birth a horse a donkey a bull 
'or a slave. 

'Prati graham means what is promised to be given Yytsa also 

says * 

If an ascetic or an ( one who keeps sacrificial fires ) were 

to die indebted all ( the merit of ) his austentiee and agii%hoira will 
belong to the creditor 
B|hhaspati ( p 828 t 49 ) says 

The father e debt when proved must be repaid by the sons as if U were 
their own (he with interest ) The debt of the grandfather should be 
-paid ecpial to the principal ( i e> without interest ) end the son of the 
grandson need not pay at alL* 


1 IbA V B. and ApaiS^ explain prsUi'nTm u meaning • Tcxlal ackncnrledg' 
menk In pntllo ( or before wltnawe* ) <d the repe^Tnont of » debt ThU lx, looordlng to 

tbe propex rtiaanlng . The meudng udgoed In the teat b iu fetcluid. 
a, Oomp*re Iftada p. 44 tt 7-8 qaoted Ut*r on, 

■8. Thl* lx Nlrada p. 44 t 9 

4 Vide text p 177 Vylfx ■ reexa. Thh retie U anoUd In IfaroyamuJutrfa t Jfdrxs 1 
•pt^TfL- afs it p. Sdd. Bidiaxpstl AX aid there ix retetriog to a oiai vhexe no property ofimex to 
the grindjoiu Tbe Mli. on YI}, H, U dixtlacUy tnyi thit U the greAt-Grudxoo And the Uhe 
the extAte o4 tbe deceAMd, they bare to pay the debt ol the grft-gnndfAthw. llodtra 
hire teUcrvid thlx rleir of tbe lOt. In 19 Alb 20 ( P B. ) And 4 FaIba 478 a 
gauzdxon xaeU mx held lleble to pay bUfrADdlxlhei x debt vith interext, rrhUx IxB 

6S L A. p. ^ («48 All, 616) deeldex that tbe greAt*fiAndxm who hex txVxti axxetx lx liable 
to pay tbe debt of the grtAt-gimndfAtbet with Intetaxt Joxt m a eon lx liable. In 46 AIL 618 
%i p. 620 Tl] n, 00 and Bf, are Tooted. In NownAarao r ArUAsnaroo 9 Bom, H. Q. E. 
p, C4 It WAX held ( probably following Brhxxpati } that the gniadxim mx liable to pay the 
dxbWd bl* giAndlAthei without Interextlndopendontly cd tbe qneailon whetber be took axaeta. 
1 b order to remore the grtat hardxhlp on boirx ( taUng no axxotx ) canxed by thlx dedxlon 
Bombay Act VII d 1866 ( The Hindu Hdtx RelW Act ) wax paxxed whowby It lx ptorlded 
^ pjn (n grandion If not liable to be tued for tbe debt* of hlx deoeaXed anceator merely 
^ 0^ Ui being a con or giasdxon and that the xon or grudeon or other heir ihall bo 


8. V. 4. 12-11 

JL p. 112 11. IG-SO 


RECOVERY OP DEBTS 


2ia 


Yiij ( II. 50 ) says • 

When Iho father has gone abroad or is dead or is ovorwholmod by diffi- 
culties, his^ debt if proved by witnesses when ifc is disputed ( by the sons 

or grandsons ) must bo paid h> sons and grandsons ^ 

NSrada ( p. 46 v. 14 ) sajs tliafc the son and the rest were bound to 
pay the debt ( of the father ilc ) only when twenty years old I 

When the father had gone abroad and also in the case of the uncle or 

eldest brother ( going abroad ) the son ( or the nephew ilc ) was not bound 
to pay the debt before the twentieth yoar.^ 

Katyiiyana says: 

A debt incurred by the father, if ho is afflicted with disease or has loft 
his country for another must bo paid by tlio sons after the twentieth year 
even when the father is living * 

The word ' prosita ’ ( gone abroad ) is indicative also of ' one dead 
Hence Visnu (Dh. S VI 27) says 'when the borrower is dead or has become an 
ascetic {sannydsin) or has li\ed abroad for twenty years, the debt must bo 
paid by his sons and giandsons’. Niirada ( p 41 v 2 ) says 

When the father is dead, the sons should pay the (father’s) debt accor- 
ding to their shares if they bo divided ; but if undivided then ho ( out 
of the sons ) should pay who bears that responsibility ( as a manager of 
, the family ) ^ 


two verses of KatySyana about the grandson’s liability to pay with interest and also with- 
out interest are referred to. In 4 Pntna 478 ( at p 482 ) the judges express their inability 
to understand what Brhaspati moans when ho says that the grandson should pay grand- 
father’s debt without interest and follow Yaj. and Visnu and refuse to follow Byhaspati. 
They had no idea of the particular circumstances under which alone, as shown above, 
Bfhaspati’s text was to be applied. 

1. This verso makes no distinction between sons and grandsons as to the payment of 
debts { while Br. makes that distinction ) and applies where assets are taken by the grand- 
sons. Tho Mit explains ' vyasanabhipluta ’ as ‘ afflicted with an incurable disease while 
Apararka explains as ‘ addicted to drinking or other vices ’ If there wore sons and grand- 
sons tho Mit says that the sons wore tho first to pay This verso is quoted in 42 Mad. 711 
( P. B. ) at p, 730. 

2. This does not apply to a debt incurred by tho father and others for a family 
necessity, Such a debt must be paid at once This verso states tho liability of tho son 
and othors when tho father, uncle or brother was alive though gone abroad and tho debt Was 
not for family necessity Nllakantha refers ‘ twenty years ’ to the ago of tho son &o, while 
other authors like tho Vir refer them to tho lapse of timo after t^e father went abroad. 
Vispu VI. 27 quoted in the text later on supports this latter interpretation 

8 This verse 18 referred to in I L. R. 41 Mad 186 at p 149 and 42 Mad. 711 
(,P.B )atp 780. 

4, This verse is quoted in Narayanacharya v Narso 1 Bom. 262 at p. 266 and Ih 
19 All. 26 ( P B. ) at p. 28. Vide Udaram v. Banu P J. for 1876 p ^26 at pp. 28-29 
for texts, 

* P, 186 ( text ). ' ' ' 
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says 

■While the father s debt ramaina ( unpaid ) the bod n>mll not take the 
father 0 -wealth which should be given to the creditor even without 
( paternal ) wealth the eon la made to pay the father s debU 

The word drawam ( in Kat ) i« to be connected with jte the 
meaning being without or in the aheenoo of wealth Bfhaepatl ( p. 828 v 
48 ) says 

The father « debt mnat be paid fiiat of all and after that a man s own 
debt but a debt contracted by a grandfather must always be paid even 
before theee two* ^ ^ 

*TaiHaTaIkya ( 13 47 ) says 

The son shall not pay his fathers debt contracted for winee lost and 
gambling or doe on ocoonnt of unpaid ( portions of ) flnee or tolls or on 
aooount of an Idle promise 
BThaspatl (p* 829 v 61 ) says 

(The Ung) ehcmld not make the son pay a debt (of his father) incurred 
for wines or (losses) m gambling with dice for idle gifts or promiees 
made through lutfe or wrath, or for turetysbip or for the balance of a fine 
ot tolh 


t. This vem U in apparent ocofliot with aaoUtar t«tk of Bp. quoted abote (rtdo 
p,&14a4 ) TUiT«3omaxk bo tak«n m rateniag to» caw wbera awett were taken 
by the The nninbet ol oaeM la wbleh the eon t et gxandjon > llabHUy to pay 

tkfllatb«t« or 6tapdfatheT*B debit ht« been ncc^niMd in iBodarn dadflou li locnloolaUa 
It U ItDpoaiible to nXet to ttmni- The eererel propodtlooj dedocdble from the doelded 
WMM ue Kunmadiad In Joftcrwial r EknaiA 9 Bom. I*. B. 923 and rery reoontly by the 
■PilTy Ocmndl in Bri) Norow y ITcufllo Prajod li. B. BlI A* 133 ( - 40 AU. M h Tbo 
propodUoni laid down by th« P 0> aie ( 1 ) The manag’^ ol a joint usdlrdad cetate 
cannot alienate or bmdeii It exoept lor porpoae* of oecanlty (S) If the manafytr be the 
father and the other membeta be hie eona. he may ao kmg aa It U cot for an Immoral par* 
poea, lay the eetate open to be taken in ezonUon npon a dacroe for the payment of hli pet* 
fcmat debt ( 3 ) U the father purporta to harden the catato by a morttrvpi it wonld cot 
bled the estate onleu it Is made for discharging an antoesdent debt ( 4 ) antooedenl 
tnmns antecedent In fact ai well as In time 1. o. it most be truly Icdepecdect of and do 4 
part ol the tianmoUon Impeaohod by the vm ( 9 ) this remit is not affected by the qotw 
tlon whether the lathai is aliTe or daad. It will be seen that in propodtians S and S the 
Privy Oounril znakea a dlsUnelkm between a pore money dobt of the father asd a debt of 
the father seenred by a mortgaga. The aoelent Hlndg I«w books aSord do warract for 
this dlstittcUoD- BeddesthoP 0. In Sttro/ Aoer v STiro Prosknd C L A 88atpJ0C 
( i>6 Oah 148 ITl ) for the flrit time need the words anteeedcnt debt for which thorn It 
nothing ooTTsapondlng In the Sanskrit texts and round which elaborate argumeufs bars 
eentred In numerons cases. Aooocdlng to the P C. ( proposition S ) the son s plons duty 
lo pay his latbaria debt Is as abeoloU dnrieg tbe father s lUetime as after hit death. Tb^s 
fow far beyond the spirit of the ancient Bmpti texts which made the son liable ‘dorini the 
JtathetB lUotime onlyU the faihet h^d pmeabicad for many years otwai affllelod with 
taeurable dleoase or vru oxtremely old. YldeYll*!! 60 btirada and Bltylyaaa quoted 
ahoTC, 


P 106 { text ) 
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M iprllSli. 9-17 J 

Us^anaB says t 

Tiie son need not pay the fine or the balance of a fine, the toll or balance 
of a toll or ( any debt ) which is not vyavaharika} 

Tajnavalkya { II. 61 ) mentions the order of those who are responsible 
for the payment of debts. 

He who receives the estate ( of the deceased ) should be made to pay 
hi6 debt and so also one who takes the wife ( of the deceased ) ; failing 
them, the son ( should be made to pay ) when no paternal wealth has 
gone to another person J those who take the wealth of a sonless man 
( should be made to pay his debts ). 


1. These verses of Us'anas, Bfhaspati and YS], state esoeptions to the rule ( YSj. ll 
60 ) that sons { and grandsonsi) had to pay their father’s debts. A debt due to lust is defined 
by Katyayana ( v. 664 ) as one promised orally or in writing to a woman who is another’s 
wife or who is not married to the father. A debt incurred through wrath is defined by 
KStySyana ( verse 666 ) as one promised to a man to whom the father caused physical 
injury or whose wealth the father destroyed by way of pacifymg him. ‘ An idle gift ’ is 
one promised to bards, wrestlers, jesters and the like. In numerous decisions these three 
verses about debts that the son was not bound to pay have been quoted and explained. The 
greatest difficulty is caused by the words ‘ na vySvahSnkam ’ in Us'anas. They have beell 
variously interpreted by Sanskrt commentators Apararka explains as ' na nySyyam * 
( not nghteous or proper ), Sm. 0. as ‘ saunkam ’ ( incurred for dnnking ) and Vir. does 
the same. The BBlambhatti explains as ‘ na kujumbopayogl ’ ( not for the benefit of the 
ffimily ) while VivSdaomtamaru explams it as * vyavahSra-bahiakfta ’ ( what is beyond the 
ordinary conddot of a person ). This divergence is refiected in the* modem decisions also. 
In Ihirbar Khachar v. Kkachar Harsur 82 Bom, 848 ‘ na vySvaharikqm ’ was explained 
BB a debt which the father ought not as a decent and respectable man to have incurred 
dnd it was said that the son was not liable for debts attributable to his father’s failings, 
follies and caprices This was doubted in 40 Bom. 126 and 43 Bom. 612 and disapproved of in 
89 Oal, 862 ( where it was rendered as ‘ not lawful, usual or customary ’ ), 37 Mad, 468 
( explained as ‘ not supportable as valid by legal arguments and on which no right could 
be established in the creditor’s favour in a court of justice ’ ), 88 All, 472, 4 Lahore 98 
( which at p. 97 follows the explanation in 87 Mad. 468 ). In the latest Bombay cases Bat 
Mam V. Usafalt 33 Bom. L. R 180 { at p. 138 ) and Bal v Maneklal 84 Bom, L. R. 66 at 
pp 67 — 68 (=66 Bom. 36 ) the various meanings of ' na vyavaharikam ’ and the conflict of 
judicial deoisionB are set out. In the latter case ( at p 69 ) the wide interpretation contained 
in 82 Bom. 848 has not been accepted In this Bombay case it was held that the trade 
debts incurred by a Hmdu father for the purposes of a trade started by himself are binding 
on his sons. But this proposition seems to be wrong in view of the Privy Gounoil ruling 
in the Benares Bank Ltd, v. Har% 84 Bom. L. R 1079 ( P, 0 ), where it was held that a 
business started by the father as manager cannot, if new, be regarded as ancestral so os 
to tender the mmor member’s interest m the joint family property liable for debts con* 
traoted in the course of the business Another difficulty is caused by oases where the father 
Incurs liability for misappropriating money as a guardian or trustee or is guilty of a criminal 
act. Vide 81 Mad 161 and 472 ( distinguishing 27 Mad 71 ), 48 All. 9, 61 All. 886 ( at ,p. 
39l ' na vySvaharikam ’ referred to ), 48 Bom. 612 iln Bai Mam v. XJsafah 88 Bom. 
L. <R. 180 it was held that a Hindu son is not liable to pay his father’s debt where the 
liability arises directly from a criminal act ( e, g. where the father being appointed 
guardian of a minor misappropriatea minor’s money ). 

V, M. 28 
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That lean is termed rtkthagriUiati ( m Yaj ) who takes % 
^WBoIth ^ the ( deceftSed ) father of a pereon, edthcr jnstly bflcanse 
tha son tboogh living is affected by defects enoh as iznpofcenoy and tbS Jike 
or onjQfitly when there is no defect ( in the eon )• In the satne vfay 

yOfidfff^Uuih ib on6 who takes the wife of another ( after the letter e 
death ) The oondibon that no patamal wealth ebonld haye gone' "to} 
another may Qouur in two ways» either beoanse there is a non-existence 
the oonnter-entity of which is oharaoterised by the quality of going j to 
another or beoanse there is non-cxistenoo the oonntor entity of which is 
piardy the qualifying adjnnot via eatate ' Here the meaning is that bo 
who takes the estate has first to pay the debts ( of the deceased ) , on failure 
of him the taker of the wife { has to pay the debts ) , on failiire of faim 
son when the eatate has not gone to any other person (because none eust^ ^ on 
failnre of him ( the son ) the grandson ( has fo pay ) only the printnpai (and^ 
no intereet) on failare of tum the great-grandson the wife, the danghterr 
and the rest are nkthlnah (i e if they take the estate) should pay tho/ 
debte of the deceased If* no Inhontanoo* is received then debt is not pay-' 
able by the great grandson by the wife and the rest* Heritage whan taken,' 
even though gmall leads to the babflity to pay off debts even though, 
1 The Tame dkthegcKba Ac. le a tct? dlBlonlt coie ajuS Tsdoiu IntetptoUtkuMi 
hsrs been pcopoeafL Vide for notes to V li. pp. Zho meanhijr oi tbo 

laUtae obeouiw olsoee In the UsrCklai the eondlfelon. .. estate If thif a m may be ontt 
whose paternal w«alUi has not gone to another person In edthsr cl two waya Snt, the 
fatbex may hare left iw wealth In eneh a caed the son Inhedte no property and so sneh ai 
son U ananyls'ritadrarya ( u no property oxlfts ) secondly a father may have lstt^ 
property and also sons In neb a oeso the weeJth that exists will not go to another and 
to the son wQl bs ananjKe tltadraTra The ml* is that he who takes the cwtato fehoold 
pay the debt*. If a mao died leaTlng property a eoDgenltally blind son and a 
nephew the nephew would hare token the estate. In neb a oaeo in splto of 
the mle ‘patrapantzalx ppam dsyam the nephew would bare to pay Uto deUli 
bacanse be takee tbs estate. If tbarsle no wealth, hot a man leaTos a widow and 
a son the man who takoa bU widow had to pay d^Tt* and not tha soo who tcok ad 
aMta This text does not pceeeribe re-mairUge, Bemaoiages were prcblblted by Uiird 
( Y ) but by onstoxn or otberwiao they did take pla{» In that caso the man rwbo 
took the widow ( as a wife or mlstrosi ) had to pay the deocased man a dobts. This was 
apprehended to be the law eren in modem times and so see. 4 of the Bombay Act VU el 
1&56 ( Binds Heirs Beliof Aot } ar pr cu ly prorldos no person who has married a Hlsdo 
widow shall msiely by reason of saoh marrUgo b* liable for any of the debts ef any prlcft 
deceased bnsband of enoh widow If » man left no wealth and nons took bit widows 
then hU aon. though be took no wcmlih. had to pay his deoeaied tather'e debt ThU H 
aiprissedbr putro Aa It mlSht bo contended that anattyls rltdrasyah mmni that 
>Niltb exists but baa not gons to another To that Nilakapiba replies by mying that 
trren when merely wealth doe# t»t oxlit the aooi may yet be called ananyl* rlldlaTya 
Wid that this looond meaning o{ ananyla rltadiaTyah is Intended In the torse of Tl^wnd 
not the first nwaning f 

^ a. This senUnce and tho na*t are referred to In IrtihaJimoa ▼ Safyobioifiatoi 
ftBdm 4Watp.4TO This proposition of the llayllkha about a small estate making tbi 
ftakccIBUe to pay hesTy debts Is not rfBpportod by tha IDt or any otbor high aathority* ij 
P 187 {text} 
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corapaaratively very large. Ifc is nob a rule bhab heribage which is equal bo or 
more bhan bho debbs alone leads bo habihby bo pay debbs. Anobber meaning ! 
of bhe lasb quarber of bbe verse is of a oredibor who is sonless, bhe ‘ rik-^ 
l&inah ’ i. e bbe wife, daugbber and bhe lesb who are enbibled bo bake his 
esbabe should recover bhe debbs from bhe debbor of bheir husband and bhe 
like. ViSnu ( Dh. S VI- 29 ) says ‘bhe man who receives bhe assebs of bhe 
deceased, whebher he have sons or he be sonless, shall pay his debb^ ’• 
Bfhaspabi ( p. 329 v* 62 ) says • 

< ‘The baker of bhe wife is similarly liable (bo pay bhe debb) in bhe absence 
ot a baker of bhe esbabe ’• KabySyana says * 

( The king ) should make bhe son pay ( bhe debb of his fabher ), if he 
be free from disease, capable of baking bhe esbabe ( of his fabher ) and is 
able bo shoulder ( bhe habiliby ) 5 bub ( he ) should nob make bhe son payf 
, obhei'Wise. Birsb bhe baker of a man’s wealbh should pay his debbs ? afber 
him bhe son should pay , when bkere is no son or when bhe son is very 
poor bhe baker of bhe wife ( shall pay bhe debb ) ^ 

Narada ( p 47 v 21 ) says * 

Bub if a widow has plenby of wealbh and has offspring and repairs bo 
anobher ( man ) bogebher wibh bhem ( the wealbh and offsprmg ), bhab mag^ 
musb pay bhe debb conbracbed by her ( deceased ) husband or he mus(r 
' abandon her bogebher with her wealbh and offspnng 
KSbyayana says J 

The debb contracted by liquor-sellers and the like who have no wealbh 
and no sons should be paid by him who enjoys their wives.* : C.' 

^Narada ( p 48 v- 23 ) says . 

j- Among the three, viz the taker of the wealth ( of the deceased )» the 
taker of his widow and the son, he is liable for the debts (of bhe deceased) 
j who takes his wealth; on failure of the taker of the widow and of the 
taker of the wealth, the son ( is liable for the debb ) ; on failure of the ’ 
j taker of the wealbh and of the son, the taker of the widow ( is liable for 
the debts ) * 


1, ‘ Capable of taking ’ 1 0 . not liable ito be excluded from inhentanoe for causes 

mentioned in Mann IX 201 and Yaj II. 140 , ‘ able to shoulder ’ 1 , e. of ago and able to 
pay back the debt There is an apparent conflict between the second verse of Kat and Yaj. 
IL 61 ( nkthagraha do ) But really there is none Kat here provides for a special ’ 
case VIZ if there are no assets of the deceased then the son who has much more ptoperty 
ofhis own than the taker of the wife { of the deceased ) should pay the debt , when the son 
IS not wealthy and no assets are left by the deceased, then the taker of the wife- 
should pay» , 

2. Mandlik translates ( p 114 ) ‘ s aundika ’ as drunkard but, this is wrong 

^ 3. We must take the third quarter as corresponding to Yaj&valkya’s ‘ putroSnanya- 

s'ntadravyal,! ’ But the words of the last quarter seem to be m conflict with the qrdor 
proposed by Yaj ( viz first" ‘ rikthagraha then ‘ yosidgrSha ’ and then the son who is 
‘ ^manyas'ritadravya ’ ). Therefore Narada’s lost quarter must be taken as referring to a 
case' where there is no son richer than the second husband or paramour of the widow of thOj 
deceased, as in Katyayana’s text quoted ^bove ( first the taker of the assets should pay &o, ), 

^ P. 188 ( text ) 
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The meaning of the last quarter la that In the absenoe of a doh acm 
the taker of the widow roust pay the debts ( of the deceased ) on aocomit 
of the text of YKj ( IL 61 ) died aboye* Kfityfiyana says 

A debt Inmnred for ( the parpoeee of ) the family by the alavee, the 
wife, the mothar the popll or the atm ( of the head of the family ) even 
withont hlfl oonaent when he la gone abroad Hhonld be paid by hlrp ( by 
the head of the family ) THa la the view of Bhigm* 

TSjSaraltya ( U id } says 

A woman is not boimd to pay a debt Inenired by her huflband or aon, 
nor la a father ( bound to pay a debt ) contraated by hla son nor the 
hnaband ( a debt ) contracted by hla wife nnleas the debt be contracted 
for the pnrpoaea of the family 
KStySyana says 

That which haa been promised or which was ratified after ( it WM 
contracted ) mnat be ' 

Rlrada ( p 46 v 11 ) aaya 

The father Bhould pay that debt of the ton which was contracted ( by 
the Bon ) in seziona difficoltiea ( L e in danger to life ) 

YaiSavalbya ( 31 45 ) sayi 

Among herdsmen vintnen daneen washermen, hrmtezS) the hnsbaztd 
mtut pay the ddits of bis wife smoe their livelihood dependi on the 
wivea* 

Xhfl same anthor ( YSj If 49 ) nys 

A *woman shcmld pay a debt ( of her boabaod ) agreed to by her or 
wHch was contracted by her joinlly with her hnsband or a debt which was 
oontractad by herself alone she need not pay other debts * 

A woman taking the estate aball pay debt (of the deceased) even when 
abo did nob agree to it* To the same effect is Ektyfiyana^ 

A wife who was addresed by bar bosband when abont to die ' yon 


rene and the {oUoTrlcg otM of TIJ. an quoted In 7tra«vomi t dppotnmi 
1 H. 0. B. p. 876 alp. 879 ft ( vhen It was held that, when a hoetand married a 
taeood wife aod the fint wUe leA him, the fttil vlfo had no ImpUod aatbodty to boxnm 
CDonay to her tnpport ) Oocopare hlano YIIL 106, Yl]. II 16, Ntz. p> 16 t 19 and 
p. SDt 60 

9 , Ttd« Tcne refan to a debt not eontraotod to the purpoM oi the huBlly bcl U an 
Indlridoal debt rrhkh anotbtr member el the (amlly ( nob a« the fatbet or brother ) vae 
net bound to^paj* ntileae be promlaed at tba tloia that he would pay It or nnirei be ratified It. 

8. 'Tbl* ie quoted In Jlaj/kwcHji r SanJk ttf Bembaj 81 Bom. 79 at p. 78. Compare 
27izada p. 47 T 19 and Vl'^ YL 87 to tbe mine rule. 

1. Thle Tene U quoted La 1 Bom. 191 at p 131. In iitiroittm t boabo 0 Bom 
4T8 ( when moct oi tbe text! ae to a woman a llaMllty {or husband ■ debt are dlseuseed ) 
U was held that a married woman wbo eontiacta a debt Jointly with her husband It 
to tiie extent o! boz ftildhami only and not pozammUy 
p 189 ( text ) 
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B. V. 4. 20-21 T 

it, p. 115 11, S-21 J 

Bliould pay my debt*? * should l)o made (o pay (tho dobts of hor husband). 
The vroinnn should pai the assets llmt camo to hor. 

Nilrada ( p. 47 v. 20 ) says ♦* 

If n woman who has n son forsakes hoi son and goes to hvo with 
another man, hor son alone should pay all hor debts if slio has no 
proporfcy.* 

This vorso rotors to a son who has taken tho assets ( o! his father ). Narada 
( p. 42 V 8 ) sa>8 : 

That debt which was conbraotod for tho family by an undivided undo, 
brother or mothor must bo discharged by all the sharers in tho assets ( of 
tho family ).° 

In regard to the discharge of dobts when tho creditor or his sons and 
tho like do not ovist Nfirada ( p 69 a v. 112-113 ) doclaios tho mode I 

Whatever is to ho paid to n brnhmana oroditor, who is no moro 
together with his family ( 1 * 0 . neither ho nor his childion are alive ) 
should bo given to his kinsmen and in default of them to his handhuB* 
Whore tlioro are neither kinsmen, nor relatives nor handhus, it should 
bo paid to (other) briiliraanas ; on failure of oven those { other hrahmanas) 
ho must oast it into tho waters. 

* Pra}apati also says : 

On failure of tho bandhuB^ ( tho dobts owed to a brahmana ) should 
bo given to briihmanas or thrown into tho water ,* for, whatever wealth 
has been thrown into tho water or fire is of benefit in tho next world. 
When, however, after tho ( amount of a ) debt has boon thrown into tho 
water or tho like tho creditor returns, ho shall surely obtain it. 

Here ends the section on recovery of debts. 


1 , Tho reading in tho text is rather dillionlt to oonstroe. Tho reading ol tho Vir, 
‘ dhanam yndyna'ritani striyS ’ is bettor and means * if tho husband’s assets oamo to tho 
woman 

2. Vide notes to V. M. p, 849 for various explanations of this vorso. The son who 
has property should pay his mother's debts, even though she forsakes him, if she is poor. 

8, Compare Yaj. II. 46, Manu VIII. 1G6. Vide Bhala v. Parbhu, 2 Bom. 07 at p, 72 
and 48 All 604 at p. 600 ( whore when a woman' sucoooded as mothor to her deceased son 
and alienated certain property to pay oQ her husband’s time-barred debts it was held tl^at 
she had no authority to do so ). 

4 ‘ Sakulyas ’ are members of tho same gotra as himself ( i, e uncles and their 

sons, grand-unolos &o ) and handhus are cognates like tho maternal uncle and his son. 
If tho creditor was a ksatnya, vais'yai or s'udra, then instead of throwing the debt |pto 
water, it was to bo paid to tho king. The king was tho ultimate heir except to tho 
wealth of a brahmana. 

! P. 190 ( text ) 
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( ( Kow/ ( the trutment of } deposit' 

NSrada ( p. 130 v 1 ) sayi / 

Wheto a man without any Bospidon enfcrtnrta any property of his owi 
i' to another In oonfidoncei that U said by the wise to bo the title of law 
c oall e d- deposit What is dopodted under oeAl without being oountod or 
being shown should be known m upanxdhx and nikyepa is known lo bo 
made after oonntmg ( the contanti ) ^ 

Bthaspafel ( p 983 w 6 and 9 ) says t \ ^ ) 

( ' The merit which aoomea to a man making a gift of gold^ baser metals, 
; '^thos and the like bdongs to Um who preserres a deposit or who 
protects one who seeks proteohon A deposit must be returned to tb^t 
very pian who kept It In deposit and in the same manner and stats ( In 
whlob It was deposited ) it must not be delivered to one who 
^propinquity to the depositor 

, ** Ky&sah means nik^epa ( deposit ) pratyanantarah meanij' a 

meay fanspan of the depositor * Mann ( VIII 191 ) says 

Ho who does not rotum a depoelk or demands what ho never depoijitod 
^ shall both be punished like a thief or should be mads to give a ^e 
equal to the thing bailed j 

Byhs^patl ( p 888 v 11 ) says j, 

l< If the depositary ( or bailse ) were to allow the deposit to perish by 
, making a differonoe ( In tha care bestowed upon it as oompared with i hli 
own chattels ) or by his indlfferenoe or were not to rotom It when 
{requested to do bo he shall be made to pay it ( its value ) together wUh 
interest / 

Bbedah moans msJdng a difference in the care bestowed upon one s 
own p r ope r ly { and on a dsporil \ ttimeioro no Uamo aStedafi ( to the 
depomtaiy ) ii ( the deposit ) be destroyed through Indifference together 
with the deporitary s own goods * 

HiSavalkya ^ XL 67 ) *aye — 

/ If the ( badee ) of hie own tweet will (l e without the bailor s oomont) 

1. The term* nlkfepa, upanldhl and nyba are oiten niod M fynonyras, but verii 
SdBi^ dlflecenUatod In maanlng. JfUvpo U a dj^ealt ontroitod to a man In hli proenee 
■attar oonntittg bolg te him the eolnt Sx. ttpoahUI U tho depoalt o< artlolea eneloaod in a 
or QBTvlopo ( theartleleaoot bedne ootintod In tha pmeneo d the depoaltee} 
HyUM U a deposit not mada In the praaoeca d tbo depositee bat hiaded oror to poisons 
'6‘hi* hnom ta being fi«n Into hi* eoatody yidn "yi* p. 601 ( for an three ) and Mlt 
on Taj. IL 07 ( lot nySo and nlkyopa ) rs J. IL 68 dafloo* opan i dtd u done by Ibe XtTC. 
Uann VUL 185 omploya both termi, nlk^epa and npanldhl. Vide note* to KU. t 007. 

* 2. In Mann VIIL 185 tha anme mlo and the wort pratyananU ta ocenr and 

i!r Tq«in« that whOe the depositor la allre U abooU ootbaiatomed tohU aonot Sii^ 
\siA ^ wonld ba tbo (met Lmmadlatoly alter the depoaltor 
B. Qompaie this with acvUon 151 ol the Indian Oemttaei Act. 
p in { text h 


I J '' 
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, makes n living ( by llic use ot {be doposiL ) bo should bo fined and madd 
to return the deposit 'vvitb interest ' ' r" 

A]i\an ’ ( in YS] ) means ‘ subsisting by enjoying it, oi by lettiijg 
it out at mterosL, ' udnynh ’ moans ‘ intoicsL KStyiviann mentions a speoial 
rnlc about interest: 

A dophsit, the balaucc of interest, purchase and sale — those if not return- 
ed ( or paid ) vrheu demanded bear interest at fi\c per cent ( per month ).f 
iilanu ( 'VIII 192 ) sa\si 

( The king) should inflict on a dcpositar\ ^^ho domes ( or conceals’ ) a 
deposit a fine equal to it ( in \nluo ), specially so should the king ( fine 
ono ) who conceals ( or denies ) an upanidM ( deposit of a scaled box iSLo ) 
^Brhaspati ( p. 333 % 10 ) sajs 

If a deposit were to be destroyed logcthoi with the goods of the bailee 
through the ad\or6c act of fate or the king, then no blame attaches ( to 
the bailee ). 

Yujnavalk^a ( II C6 ) sa\6 • 

( The bailee ) should not bo made to return what was carried away (or 
lost) by fate, the king or tliio\es^ • 

Manu ( VIII 186 ) says , . 

I A depositaiy who of his own accord returns ( the deposit ) to the near- 
est ( relative ) of the deceased (depositor) should not bo piocccdcd against 
Aiy the king nor b\ the i datives of the depositor. 

^ * Pratyanantarah ’ means ‘ the nearest The meaning is that ho 

( depositaiy ) should not bo proceeded against ( oi harassed ) foi moio in the 
absence of ovideUcc Brhaspati ( p 334 v. 15 ) extends all these rules about 
mlf^epa to other matters also • 


' ' This same law is declared m the case of a bailment for delivery ( to a 

a third person ), a loan for use, an article delivered to an artisan ( lot 
being worked up ), a pledge, a person who seeks protection*^ 

' ‘ Anvahitam ’ is that which is handed over to another person with the 

Wolds ‘ so and so deposited it -with mo and you should deliver this to him ’j 
‘ yacitaka is an ornament or the like borrowed on the occasion of a marfiage 
-dr’ the like for show! ' silpinySsa ^ means ‘ what is made over to a gold- 
smith or the like for being made into an eai-ring or the like Naiada ( p. 
123 V 14 ) also says : 

JThe same rules apply in the case of yaoiia, anvdhzta and thehke and 
in deposits "With artisans, m nyasa and pratmyasa 



( — 

This vorBQ occurs above ( test p. 1G9 and translation p 199 ) , , 

The mention of fate and the king is illustrative of every calamity that is irremedi- 


able or irresistible. 

8 ‘^Bailment for dekyery ’ -where A makes a deposit with B and B hands i{f^ over 
to 6 ^for’'h 0 mg dekvored to A, this is anvahtfa, Yide Mit, op YSj, II 67. 

• P, 192 ( test ). t P, 193 ( test ). " 


^ i » » 
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* Pritinyasati * is 'wbon the owner depceito with a person who; redepodts U 
With another ^ KStySyana ordains the reetorabon In bertain oakea of depheit 
made ^ an artisan even when ft was destroyed by an act of '&te or the king 
i If on artisan agrees to work np a deposit in a deiinite ntunber of da^s 
and keeps it with him beyond those days he shonid be made to pay ( Che 
pHoe’of ) It eren if it were gone ( loet ) through the eet of fate * 
ffcada ( pp lG(h-161 VT S-fi ) Bays 

'Wearing appard loses the eighth part of ite value on being washed ones 
( for the fiiBt time ) the fourth part ( on being washed ) twice ( for the 
Second time ) the third part ( on being washed ) for the third time and 
one-half on being washed for the fourth bm^ After one balf of the 
original value is lost one fourth of the value win be reduced in o^er 
for each further washing )* 

ISffijSaValkya ( H 9B8 ) Bays 

A washerman on weanng the garments oi another ( handed to him for 
washing ) be fined three pages and ten pages In oases of tale 

blrlng otit fdedge loan for use ( without hire )< 

Avakiayah me&ns delivery to another for hire IdhScam * 
means making a pledge of it The same authoi ( YSinavalkya II 178 ) 
KfcotoB the rules about the ledoobon ( of weight ) in metals other than gdd 
tfhen they are heated in fire 

Quid is not reduoed ( in weight ) by fire In silver ( the reduction ) Is 
two J>aias m a hundred In bn and lead it is eight ( palae In a hundred) 
and In copper It is five and in iron ten ' 

* In the oase of reduobon ( in weight ) of silver and the rest exceed 
Ing these ( limits ) the goldsmith and others are to be fined. The same 
author ( Yl] n 179 ) declares a special rule as to increose ( in weight ) In 
bertain oases when yam has been given for ( being woven Into ) cloth 

In the case of wooQen and ootton yams the merease ( in the Wafght ) 
is ten fxifas in a hundered In ( doth of ) middling quality It is five 
palas ( in one hundered palas ) , m ( doth of ) fine quality It is doclarod 
to be three palas ( in one hundered ) 

The same author ( Yl] II 180 ) dedarea that there U a reduction ( of 
V^ei^ In doth ) in certain cases 

A reduction of a thirtieth part Is alkrwod in the case of doth on which 
figures are drawn and of cloth embroidered with hah there Is noithcr redoc 
tim nor Inorease ( of weight ) fn the case of silken doth or hark doth. 

\ Aceotdlag to Um IQt on TIi. XL 07 (uUorfa* U a motnal depodt, both rides 
aiUelet lor taio ooitodj m oesarion adjoa. Th« UajttUi* talus it In tbo ncM 
a a deposit d a depoalted article 

jL (Vrmp>f ■eotion 101 ol tbo Indian Oontzant Act 

g, li clMV* an imbed only oneo and tben loai by tbe wtibcirtnatu bo baa to f«y 

Uuit piioe mhini one'oKhtlx. 

S VW iteitl 
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‘ Kaimiko ’ moans ' m working figiucs of fcko svasiikct and tho liko 
wibb fine silken bbroad on clobb aheady wovon ’ If somobbing was doli- 
vored to an aibisan ( for being worked up ) and a time was fixed ( ab bbe 
end of wbicb bbe finished article was to bo dolivoied ) and ( tbo owner of 
bbe raw material ) made a demand bofoio tbo time fixed bad elapsed, tbo 
artisan would not bo liable oven if tbo article woio lost wbou not rotuinod 
on demand. Tbo same author declaios this 

If an artisan (after the owner of raw materials made them over to him) 
for a particular purpose or after fixing a time ( foi delivery of tbo finish-' 
ed article ) wore requested ^ to return tbo mateiials ) when the article 
was only half finished, bo ( tho artisan ) is not to bo made to deliver the 
article or its price because ( tbo finished article ) was nob obtained 
( through act of God or king ) ^ 

Tbo rovorso of this is laid down by tbo same author 

"When tbo time ( fixed ) has elapsed and tbo purpose is soivcd, if tho 
artisan does not deliver it though roquostod, bo would have to pay tbo 
price, if tbo article bo destroyed or stolon 

* Tbo same author says 

Ho who having taken a ydcitaJca ( loan for use ) does nob deliver 
lb oven on demand should bo restrained and forcibly made to return it 
and fined if be does not return.^ 


Here ends the section on deposits, 


Now begins ‘ sale without ownership ’ 


Vyasa says • 

What is borrowed for use or what is entrusted to a man for being 
delivered to a third person or a deposit or the wealth of another that is 
stolen-wben these are sold behind the back of the ( true) owner, it is known 
as sale without ownership,® 

Kabyayana says 


- 1 > ThiB and the following two verses ascribed to Yaj. here are not found in the printed 

text of Yaj. and are asonhed to KatySyana by other writers The Sm G, and Vlr hold 
that this verso and the next apply to yacitaka and explain them differently , vide notes 
to V. M. pp. 365—366 Compare section 159 and 160 of tho Indian Contract Act 

2. Tho lender had not to resort to the several means of persuasion Ac, as in the case 
of a debt , be could at once resort to bala and if tho borrower did not deliver oven then the 
king would fine him 

8. ‘ Sold ’ — this includes d. gift and a mortgage. 

• P. 196 ( text ) 
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L tf p. U8 n. li-91 

A sale giffe or idedge made vnUicmt crwneralup ahcrald, be reeomded ( or 

cftnoeHod ) ' 

Aflvttroi ( in Kfityttyana ) 1b a Beparaie word and ib an adverb Nlrada 
( pp 144-46 w 3-8 ) saya i 

A purobaB® effected in pnblio la hlamdesa, ( but ) the pnrcbaaer inonrs 
the charge of theft by ppro ha aing clandestinely If a man boys from a 
slave yrho la not anthonaod by hla master ( to sell ) or from a rogue ( a 
bad character ) or in socrot or at a low price or at an improper time ho 
is os guilty as a tbief * 

Tad-do^b means the gmlfc of a thief TSiSavalkya ( H 171 ) 

days 

*Proof of the ownership of a thing loot ( or stolen ) must be given 
( by the owner ) by means of title or poeseaaicm but otherwise on 
failnre of suob proof by him he ahoold pay to the king a fine equal to a 
fifth part ( of the property claimed ) * 

PoSoabandhab ( la Y&] ) means a fifth share ( of the pnes ) of the 
thing loet When the witnoBsea adduced by the person claiming on artido 
ae lost by him depose contrary to his claim VySsa presonbes a fine double of 
( the pnoe of ) the thing loat 

If the claimant does not ostahlisb by ( the evidence of ) witnesses that 
the thing sought ( or claimed ) by him u his be should be m&de to pay a 
finfl double ( of the price of the thing ) and tbe parobaseir fa ostitlod to 
( retain ) the thing ^ 

The same author presenboe the course to bo followed by the purebaeor 

Whan the seller is produced the purchaser should not In any ^Tay bo 
proceeded against bnt it is ordained that there is to bo litigation botwocoi 
the seller and the mao Qlaimlog the tiling as hli own ( and loet hy him ) 
Bfhaspnb ( p 836 v 3 ) says » 


Tywi Yit rossrds UTunlTlkrara as criv werd sod dlnolrot It m urrimtaK 
iqtam rlVtayam Yldi Mona VUL 109 

2. Oompato Ylum V 104-10C. From » tlaTo — UJi U only fllcstmtlTo and 
Ineladm mlnon and othoc dopondtoU wbo hsTO no antbonty to aolh 

8. Tbli appUoa to a cau where A elolmt that bo is tbo owner ol a thins which ho had 
or which had boon ttohm Irom him and whlob ho dnds in tho hands ol D who cUlmi to 
ho a bona flda pnrehaaor from & A, oUImlos to bo tbs odglnal owner mnt proro bfs 
O'Jmcnhlp by sborrlDS title ( by pnrchiaa partition <to. ) or his prtrdous loooilon d U 
spcAon o( os n5 pka la tho tsxts. Mann X 115 msnUoai soren general soarecs of 
Ullo and Qaatoina six. 

4 This pro sc ribes a fine doublo of the ptlco of Ibo thins and tbo procodlDS reno only 
on^Qfth. Tbo hoarier fino U meant for sorloni cams ol falsa cUlfPfc 

6. Moll Us twmappllod to thonllor whoa thfltJ Isa claim imsdo by snolhtr ma 
that tho filing sold belonsod to him and bad been lost by him. 

P IM ( tart ), 
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Whoro fcho seller pointed out ( or pioducod by the purchaser ) has 
boon defeated in the lawsuit he sliould pay to tlio huyor and the king the 
price and a fine ( ^ospooti^oly ) and the thing ( m dispute ) to the owner>^ 
Katyayana says 

If the puichasoi cannot point out ( or produce ) the seller, ho should 
clear his purchase ( as overt ) Time for pi oducing the seller should bo 
given ( to the purchaser ) according to the ovtent of the distance. When 
ho ( the buyer ) has cleared his purcliaso ( as overt and so legal ) he 
should not be blamed at all by the king. The claimant" should first 
establish by moans of his kinsmen ( as witnesses ) that the thing ( in 
dispute ) was his Afterwards the buyer should establish in ordei to 
clear himself his purchase ( as overt and so bona fide ) by ( the testimony 
of ) his kinsmen 

’^Even if the puichasei proves the puichaso ( as oveit ), still the 
property docs revert to the claimant to whom it belonged ( and who had 
lost it ). So aa^'s Manu ( VIII 202 ) 

If the sellei cannot bo produced, tbo pm chaser is lot off by tbo king 
without fine and the person claiming the thing as his and lost by him 
gets it back wlion it is established to have been puicbasod openly 
' AnSharya ’ ( in Manu ) means ' not having pointed out ( or pioducod ) ’ 
The meaning is ‘ the thing that is clcaiod by its being proved that the 
purchase was made openly " KatySyana says 

( A puichasei ) who does not pioduce ( or keep piosont before court ) 
the seller oi who does not establish the pui chase ( as oveit ) should be 
made to pay to the ownei the price ( of the article ) as claimed in the 
plaint and a fine ( to the king ) 

Brhaspati ( p 335 w 7-8 ) says 

When a purchase has been made before ( i e to the knowledge of ) a row 
of traders and to thp knowledge of the king’s officers, but the purchase is 
made from one whose habitation is not known or the vendor is dead, the 
real owner ( of the thing thus sold away without title) will recover his 
, chattel after paying half the price ( to the purchaser ) , in such a case both 
( the real owner and the purchaser ) lose a half on account of the popular 
usage ( on such a point ).® 

Marici says 

Where the vendor cannot be found because his dwelling place is un- 
known the loss should be assigned equally to both the purchaser and the 
clai mant of the thing lost ( by him ) 

1. Compare Y5] II 170 

2 The ‘ claimant ’ — the person called ‘ nastika ’ above 

3 Each IS to be blamed to some extent, the purohaser for buying from a man 

whose habitation was unknown to him, the real owner for being careless enough to lose his 
property ‘ Vyavahasatati ’ may alsp mean ‘ in the judicial proceeding ’ or ‘ according 
to the rules of law. ’ ' 

• P. 107 ( text 
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* NlWat in (Martoi) meana ' the reridnioe of the vendor NSrada 

nyt 

One flhonld enjoy whiit la permitted ( by the real owner ) whether 
women# cattle or land bat ha who enjoyt witboat bdng offered ( or per 
mitted ) ahonld be made to pay the profit of mob en}oyment 

* TJddi^tam means permitted bhuktabhogam tneana hire ( or 
profit ) in aooord&noe with the enjoyment YajSavaltya ( n 178 ) eay* 

The owner of a thing that wafl lost or stolen and was brought to the 
king by the tdl-gate keepers or by goarda eball reoorer it ( from the king ) 
within one year after that the king shall take it ^ 

As regards what Manu ( VIH. 80 ) eaya 

The king shonld beep In hi* onstody for three years property the owner 
of which has disappeared ( or cannot be lound ) the owner can take it 
( at any time ) within throe years beyond throe years the king may 
retain It 

that refers to property of which a brfihmapa learned m the Vedae is the 
owner The aama author C Mann VUl 88 ) says 

The king remembering the righteous eondnot of the good should take a 
Bhcth tenth or oven a twelfth part of property whloh had been lost and 
was then found ( by the tang or hw officers ) * 

Here In the first year ( the fefog ) should give up the whole of the pnr 
party in the second year be should take a twelfth share and then give up tbe 
property , in the third year a tenth part in the fourth year and the rest a 
rfxth. The words beyond ( three years ) the long should retain it aro 
meant only to permit the disposal of the thing after three yeers if kho owner 
does not oome ( within throe years ) if the owner comes, it must be ro* 
stored to hfm Oven if disposed of This is whrit the says. This, 

hnw P TfT- bolds good only If the owner be unknown hut when there Is 
oerlaiu knowledgo so and so went away forgetfully leaving this property 
then hej iworers it even after tharse years and the king also has no anthority 
to dispose of It. But ha may take a certain portion for himsoU ( for safely 
keeping the arfados ) TsfEavalkya ( H 174 ) mentions the romunoratlon 
( or wages ) for guarding for a day animals belonging to another that wore 
found straying 

( The owner of straying animals ) shonld pay four papas if tho animal 
bo of the species with single hoofs, five for human beings, two poipxi for 
a buffalo camd and cow and one fourth of a papa for goats and shoop. 

But what was oonffumod by them must bo paid for b«aidoa( tho above) 

On a treasure being found TftjSavalkya ( II } aays 


1, Oomparo 0*nt»ma S. 80-38. 

9 YarUms explanatloiu an glren m to vrbai a lixtb. teeth or twelith than vaa to 
betaken. YidODoUaloV ILp 801. 

pjWfUrt). ;PlOT(tcrt) 
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The king having himself found a treasure' should give half of it to 
brahmanasj bub a brahmana ( finding breasuie ), if learned should take 
( appropriate to himself ) the whole, since he ( learned brahmana ) is 
master of everything When a treasure is found by anyone else, the king 
should take a sixth part of it ;* one who does not infoim the king of the 
find should bo made to rosboie ( the tiensnie to the king ) and also pay 
a fine.® 

But when anyone pioves by some distinctive mark or weight or othei- 
wiso that the tieasuro ( found ) is his, then the king should dehver it to him 
after giving a twelfth part to the finder and after taking a sixth for himself, 
as Manu ( YIII 35 ) says • 

When a man avers tiubhfuUy and says ' this is mine ’, the king should 
take a sixth share fiom him and a twelfth also. 

^Tho twelfth shaio is for the finder On the subject of property stolen by 
thieves the same authoi ( Manu VIII- 40 ) says 

Propel ty stolen by thieves must bo restored by the king to the owner 
to whatevei varna he may belong, if the king appropriates it to his use 
he incurs the sm of the thief ^ 

Whore the king is unable to recovei property ( from thieves ) Krana- 
Dvaipayana ( Vyasa ) says . 

If unable to recover property stolon by tluevos, the king when so 
powerless shall make it good from his own treasury 

Here ends the discourse on sale without ownership. 


Now begins the section on joint undertakings ( or concerns ). 


Narada ( p 124 v. 1 ) says 

Where traders and others carry on business ( or transactions ) jointly, 
that IS declared to be a joint concern, which is a title of law 


1. Nidhi means a treasure buried in the earth. Compare Manu VIII, 37 for a 
■proposition similar to ‘ he is master of everything ’ 

2. The Mit mterprets this part differently as ' the king should give a sixth part to 
the finder ’ ( other than a brShmana or king ) and keep the rest for himself. The Mit. 
quotes Vasistha III 13 in support Vide Gautama X 43-45 The interpretation in the 
text IS more natural and follows Apararka. 

S Compare the Indian Treasure Trove Act ( VI of 1878 ) sections 4, 10-12, 20 with 
these rules 

4. Compare Yaj. II 36, Gautama X. 46, Vlsnu III. 66, 

5. Compare Gautama X, 47, Visnu III. 67. ‘ 

* P. 200 ( text ), 
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TJfhMpati ( p 837 VT 6-7 ) oajB 


r B.vtn.w 
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If one otit of many ( partnere ) bdns aothoriAea by aH grra proparty 
( 1 6 ontora mto tranVobona of eala *o vnth othare ) or oansee a doonmant 
to ba exMttted i( -mil ba deemod to be done by all' In mattera of doobt 
and m ( oasee of disoovory of ) fraud tbey are declared to be the arbi 
tratora and vntneeaea among tbemselyee provided they are not offoetd by 
enmity ( among tbemaelvea ) When anyone of them ( partners ) le found 
out to have praotiaed fraud In sales and pnrchaaea ( for the partnerahip ) 
he meat bo oleared by oatha ( and ordeals ) This is the rule m all dto. 
putee ( of this sort ) 

*T5jEaTalkya ( Ef 2GB and 380 ) Bays 

Tliey EboTild expel a crooked ( (randolent ) partner without giving him 
any profit one ( partner ) who U unable ( personally to do work ) shonld 
caime the partnerahip work to bo done by another If a loss ba oangod 
( to the partnerehip ) bacanae one did what waa forbidden or did aotne* 
thing without being aaked to do bo or through one i n^ganos be should 
make good that los* that partner wlm saves ( partnership property ) from 
deetrnotion is entitled to ( an additional ) one tenth share ( as his reward V 
Kityiyana gaya 

If ( of foor Idndfl be jointly employed ) vu young approntioos, 

those who have studied the craft, those who are adepts in it and those 
who are tenchoie -they shall receive one alter another in order one two 
three or four shares ( of the profit# of the undertaking ) 

S^ifyakSb means apprentloes abhijHSh moan# those who 
know the craft kosalSh means experts Sdryth moans those 
who introduce now methods Epha-Tiati f p- 341 v 39 ) eay# 

The headman among a number of workmen jointly building a mansion 
or temple or making utensilB required for raligious worship is ontitlod to two 
ohare# * 

The some author ( Bfhaapati p 841 v 80 ) says 

The same rules have boon declared by the good for dancers but one 
who beats the tune ( while others ting or dance ) gets half a share whilQ 
the Blneors gob equal shares ( with the danoers ) * 


1 Cempan tecUon Ml ed tho Indian Contract AoU 

a. Twoaharca —Tbo headman eeU u wajei doobla rf what etbor wotktnen gsL 
Theroadlag c£nDtfcoToAati?d ( articles o! lealbet ) It bad, parHonlMly wbea (t b*u to be 
In JoxUpodtion to tnnplea. 

Z. Iho chltt danoTT gets two iharct Ulce tha chief amoes bulMcra. 
p 801 (tot) 
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JOINT UNDERTAKINGS OR PARTNERSHIPS 


KBfcyuyana says ^ 

If any ono fioin among fcbcm wlnlo fchoy alo scafcteiod about ( for' 
pillago ) IS caugbfc, tbon+f they should contribute ( oi boai ) according to 
tbcir sbaies towards tbo payment of tbe ransom for securing bis release 
Tbis IS tbo settled rule as regards all that engage in ( a joint ) under- 
taking without ( previously ) defining tbeir shares, such as traders, 
husbandmen, thieves or artisans. 

Here ends the section on joint undertakings. 


Now begins ( the section on ) resumption of gifts 

Narada ( p 128 v 1 ) says ’ 

Where a man wishes to resume whnt bo lias improperly given, that is 
a title of law called Dattapiadanikn 

Asamyak ’ ( in Narada ) is an adverb and means ‘ in a way that is 
forbidden ’ Tbo same autbei ( Narada p 128 w 2, 4, 5 ) says 

What may bo given and what may not bo givony valid gifts and invalid 
gifts — in judicial matters, the law of gifts is said to bo thus fourfold An 
anvahita, a ydoitala ( loan for use ), a pledge, joint property, a deposit, 
son and wife, the whole croperty of ono who has ofi’spring and what has 
been already promised to another man-those have been declared by tbe 
( ancient ) teachers to bo inalienable ( to be not proper subjects of gift ) “ 
Here as a man has no property over the senes of objects ending with 
son and wife, the express prohibition of a gift with loforence to them is more 
anuvada ( a laudatory or condemnatory le-iteiation ) as m the case of the 
Vedic text ' neither in m^iddle regions nor in the heavens® ’ This explanation 

1 Nllakantha mtroduccE these verses rather abruptly In other works there are two 
verses preceding the first verse quoted, which say that if certain adventurous spirits plunder 
the territory of an enemy king at the bidding of their king, they should give one-tenth of 
the booty to the king and divide the rest, that the head of the plundering party should got 
four shares, the intrepid ones three shares, the strong ones two and the rest ono share each 

2 The words ‘ anvahita , yacitaka, ndhi and nikaepa ’ have already boon explained, 

‘ son and wife’ — these must bo regarded as one item Narada (p 128 v 3) says that what may 
not be given is eight-fold A person is not an absolute owner of what is anvahita with him 
or of yacitaka, of a pledge, deposit or of property jointly owned with others or of son 
and wife 

3 One cannot make a gift of what one does not own Nllakantha established above (text 
p 92 and tr p 83 ) that there is no ownership in wife and son Therefore the six objects ending 
with son and wife in Narada could not be gifted away. But Narada does say that they are 
‘ adeya ’ ( using the potential passive participal ) This is not a prohibition (nisedha) 
properly so called, for a prohibition is made about something that might, in the absence 
of the prohibition, follow as a matter of course There being no ownership in the 
BIX things and it being well-known that a gift can be made only of that which is owned, by 
one, it IS not necessary to prohibit Therefore this is not a proper ni^cdha These words 

• P. 202 ( text ) 
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also the p<lTyud&i(x ( provuto ) oo&tainod in the text of Yfijuavalkya 

( H* 175 ) a man may glre anything that does not cause detriment to one s 
fainHy except^ yrife and eon The absence* of ownership m son and vrife has 
been already propounded in the discussion on ownership ( p. 83 above )• In 
making a gilt of these ( that are mentaoned in Nlrada ) not only wGl the 
gift be invalid in law but the man will be liable to undergo an expiatory 
penanoe ae Dakpa says with reference to these 

That foolish man who makes a gift of those incurs the penalty of 
expiatory penance, 
hlanu says 

He who reoeivee what may not he given and ha who gives what may 
not be given both of them shonid be punished like a thief and should be 


only iflpoat what U already woU-known, (hat la, they are moely an anutJXda ( which 
la a Tailety of arUiaTtda ) NtUkaptha dtea a Vedlo example of a oegntiTa olaoao hdng 
only an onusflda and not a ni^tdha propotly ao oalled. In Ta! 8. T S. T we har* 
a WirnUmoe ^ The htahmsTldlna my grt ahoiild not bo klndlad on the bare ground, ooc 
In the middle reghuta not La the besmu The rule about la that ilni U 

to he kindled on gold and uot on ban gtonnd. It la not pcwlble to klndla fixe In the 
middle laeLoni nor Is the bearsna tharafiore thla prohibitory paaaoge ( mhthmkfa no |}te{ ) 
does not forUd what povlbly might be dona Theae wofd^ eontaln osly an ortheTlda 
( of tha anavfda TirUty ) a^ atm to hoUad the of fin os gold and conmro 

kindling on haro gTonnd. Thla text U dealt with In JaimlnlL L S and X. fi. T VHe Doha 
to 7 kLyp. 461*368 lor torther expUsatlon. An ortkoefido haa throe varLoUa tliodhe 
gopsTldah fytd**finQ:TidoSTadhidte I hhQ(irtharidaa'tad-dhinId-*-artha'Tldlih*trldhE 
matah II 'When it la mid Adltyoyfipah (the ion la the Mcrifidal pott) it li an txample of 
gnpaTida aa thla la oppoeod to out pereeptton, bat the mtenoe haa only a aeeondaiy aonao 
( tIx. that both £dltya and yUpa an hdlUant ) Whenltlaaeld agnlr blmajya bliMtJam 
( fire la an antldota to cold ) It ei p i e aa aa what la well-known from tha experrienee of oox 
imy'a. So th<i la anvoCclc. 'When U la mid India Idlled Vrtza It U bhQtixthaTida 
riniyi it la not oppoted to any pramlua, nor la it known iroon any pramlpa it only 
nariatca a atory 

1 'When tbo sagatlTe partiole na la employed in a pooego the qaeatlon oflcs 
ariaet oa to ita «xut Import. In aome caaei It hea the aenae ol praUfodha ( prohibition ) 
aa Ln he doaa not take the tKdni I onp In AtliUra aaeriflee Sometimes na haa tbo 
fonao of an artharfda, aa In neither Is the middle rtglosa nor In the aky dltcnwnd aboro. 
In aome caaoa na haa the eenao d paryodiaa ( an exoepUon or proriao ) A Vedio 
example la the anXtaka aboold not ace the rlalnc aiur, which la proceded by tho 

words tasfa rrataw (hla obaerranoea) An obeerran» la lomethlng poalUre there* 
lore he ihonld not aoe do. docs net prohibit tha soolog of tho rlalng nn bnt only onyoliu 
that ho ahonld make a resolre not to eou the rtalng inn YSjaaTalkyai rule la what a 
nam owns may be giron- Theworda except aon and wile conatUoto an eieoptloo. Just 
as In lUrada a x maa anxlhitam Ac. aorexal thingi are declared to bo odeya thoagh 
orer tho first alx o! them there la no ownerahip ( and ao the negatlro parUcIa it conatned 
aa an anaxida ) ao 'VaJ eroladra am and wUo Irom deya thlngi thoogh they are not of 
the mme nalnro aa othor thingi ( orta which there is owncnhlp ) Thla la the Mo 
yu Tn y nd by tho words thla cxplanatloD also explaloi Ac. ) VUe notes to Y 1I> pp. 0O* 
370 lor detailed explanation IMka emuncmtce nine thlogi aa adfya, 
p J03(taxtJ 
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innclc to in> tho highest iiincicenunt.’ 

What may ho gi\oii i'? tlur drclarcd In Brhnsinli ( p. 312 3) ’ 

^Vhat remains nftei (proMding) for tho food and clothing of Llio family 
ma^ bo given, 

Kutjujana declares wlnfc nin«t ho gnen ( nithouL fail )• 

He nho, baling loluntnnh pronii'^cd a gift to a hriihmana, does not 
deliver it should bo compelled togiio it as if it nero a debt and should 
bo fined the first nmoiooincnl* 

Gautama ( V. 21 ) says ' one should not gno, oven after promising to _ 
give, to a man v.ho docs vrJiat is forbidden ’ ( by the s^'astras ) VjSsa forbids 
the gift or sale of means of livelihood ^ 

Those who arc born and tlioso nho aio yet to bo horn and those wbo^ 
are in tho womb wish for moans of luclihood j so no gift nor sale ( of \rtti 
can bo effected ), 

Narnda ( pp. 12S-129 \v. 3 and 8 ) sets out tlio various hinds of valid 
and void gifts : 

’•'Of valid gifts there are seven varieties and nnalid gifts are of sivtoon 
larictios. Tho price paid for goods, vagos, what is paid for plcasmo 
( from dancers or bards ), a gift through adoction, a gift from giatitudo, 
a gift to a brido’s kinsmen and gifts for charitable purposcs-theso aio kilown 
os lalid gifts by those who liaio kuov ledge of gifts. 

* Anugmha ’ means * dhaima ’ ( religious and charitable purposes) 
Narada ( pp. 129-130 w. 9-11 ) sajs : 

Invalid gifts are ( sixteen ) as follows * What has boon given by men 
pnder tho influence ( or picssurc) of fear, anger, pangs of sorrow, oi as ,a 
bribe or in jest, or under misapprehension { as to person oi thing ), or 
through fraud, or given by a child or by a fool or by one who is not his 
own master, by one who is distressed, by one intoxicated, by one who is., 
insane; or what is given from tho desire of a reward thinking ‘ this man 
will do me some good turn ’ what is given through ignoianco to an 
undeserving person because it was proclaimed that ho was a worthy 
person, what is given for a puiposo which is really sinful ( though 
thought to be meritorious ) — all these are known to bo invalid gifts ® 


1. ManU YIII. 188 laj'S doWn 1000 papas as tho highest amorcomont, 600 as middlo 
and 260 as first , and Yaj. I. 8GG presenbos 1080 as tho highest fine, half of it as mid- 
dling and quarter of it as first or lowest 

2. ‘ Adharmasamyuhta ' in Gantama means ono who is guilty of visiting a prosti- 
tuto and such other censurablo conduct. ‘ Vrtti ’ — Mandlik takes it in tho modern sense 
of ‘ a religious oflico such as that of a village priest ’ by tvhlch a man makes his livelihood , 
but it IS not necessary to do so 

8. In Javerbai v KaUtbett 15 Bom 326 at p. 336 it was said that Nllakanjiha doofl 
not place a conditional gift amongst those which arc ossontially void and that in tho Ivorks 
of other Hindu writers tho word ‘ upadhi ’ usually implies fraud and not merely oonditiom 
With tho last two in Narada compare Manu VIII, 212. 

* P. 204 ( text ). 
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Eak meana ‘ pain 5?bo oonstniotion ta by tbo«e ^ho are under 
the influence of pain caused by fear and the reek i e. the meaning 1* 
given by one ^ho \7sa oppreaeod by the fear of being beaten to ’* in the 
same way what wn* given ( to othere ) through anger against brothers with 
the idea that low may be caused i Tyatyfian^i is when a man intending 
to give ailver gives gold through miatake obalayogatah oocura when 
( for example ) knowing that a king wanted to give a cow to Devadatl* it 
WBB given to another who drewcd hinraelf like Devadatta even though the 
recipient waa a worthy man Krta^ means one whoee mind is rsetlew 
through disease , mattah means intoxioated by Borne IntoHoating drug , 
unmattah means affected by wind ( dehiitim ) apavarjitam means 
given wbat was given with the thonght he would do me a good turn 
to one who does not do it vrhat was given with the idea that on* ( the 
donee ) will employ it for rdigions purpoeea bnt who employs it for sinfal 
purposes These ( gifts ) return ( to the donor ). KStyfiyana says 

* What 1 b given through lust or wrath or by tboaa who are dependent 
by those distressed by tboaa frightened by lonatice or by those who are 
infatuated or what was given for avoiding ( the oonsecmunDee of ) lapM 
( from the right path ) — these may be taken back * 

Efimit means for seduoing the wife of another , kUbab 
moacB one frightened i the meaning of vyatyfisa dattam is bribe* 
What is promised aa a bribe to a zoan for aeoomplishing a certain object 
need never be given even though the object be aoeomplished If the Bribe 
were ^ren before ( the object was aoeomplished ) Ik should be returned 
by force ( to the giver ) and a fine eleven times aa much ( as the 
bribe ) should be levied. This is what the foIIowQis of Qarga and 
Manu say * 

(The same author ( Qtyiyana ) desoribes the nature of a bnbo 

That la'said to be tififcoca ( a bnbo ) which is obtained by thoeo, vix* by 
giviug information about a theft about a fdom about one who breaks tbo 
rule* of decent conduct about an adulterer by pointing out those who 
are of bod oharaoter by spreading false reports about a perBon * 

Uanui( Vm 166 ) says 

A fraudulent mortgage or sale, a fraudulent gift or acceptance and 
evorythlng else wherever ( the king or judge ) finds deceit-all these he 
ghould doclaro to bo void. 


1. Comporo Gautm* V 43 aad Dr P- #i8 tt IMO. 

4. Ttno two Tend an qootod in SkH BHaram y SArf HaHier US Bom 103 at 
p ISO whan U baJd that U an adoption wa* Indoeod by a btibs glren to a widow Uw 
bilbo wu an Dlccal paymont and cannot ropport naaLj ot cUh 

3, Olrinfi inionnalkn atcnl a Ibetl — clUm ittppnmlne Inlonnatlon aboat a 
pttfon who It idlly a thld or tbw*t«iln| a paraon that bs would hj wportod M a tbkf 
506(Uxt) 
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Yon ' jnnriR ’ fnticl ’ uinnir. ' jji wlntovor other trnn- 

f'lrt’OG ’ Ti'O k ?hn! * nit fh-i» oturn'" ( to (hn donor ) v.hrn tho 

f’-.t d vnr.rhr-'- ( i o ‘ ) *• KV\fi\nv,'\ i d 

11 n »otl hv n j.i'-n h j ”■ rrhoio 'f j5>!rj)''':> wlu'lher %\hpn 

in In'Tl’h or 'vj fifhrtrl vv.th n. Iho fn*j •honifl ho mndo to 
1 ^} jt \( thf f-ther f fh" jro*n;'or ) utn Vntho.it nrUinllj Im’uliru’ it over; 
Ihrri ir i»n on tl.r 

r^jriher rlnruh^iin or. Ih*. j mir '>.ill I-'* found in inj ro^orcu faflicr’e 
Dvntnnin 

Here end* ( tlic fcclion on ) resumption of gifts. 


ffo>f begins ( the section on ) the brcncli of a controct of service. 

N'lrnuT ( i> 131 . !)<■'■). 

V.’hp j n tmn I'nMnr -i ’r'Ci In ’pr.'o (loc'^ not rnrrv out the nnreeincnt, 
it I' {''ruH'd n ttreich of Ihr contn<t of '■''Uio'', n title of 1 1 \\ 

Hrh'’.'‘p'vM ( j 3iti r. JO ) r-v^ til'll nervint’. nrn of throe Kind*: - 

Tiic firmed fu-hter ip declared to he In/die t, tlio eultuafor (lie middling 
one, the porter ip declirol to ho t)io Jowc’'t nnd it ( n Por\ftnt ) 
ernpIo\ed in hou'’o!iold v.or\,^ 

Ktirndn ( p* 135 2} ) rn\^ 

One v.lio IP nppomted o*. or nil ( PcrvnnlP ) nnd { to fiupervi'Po ) over tho 
hou«ehold plimild nlco he regarded up n Inhonrer and ho ip J.nov, n to ho 


1, It wpi n!d ftboic U'lt fi Rift by ono x'.lio Ir * RrtT ’ Is lold , nn nxcoptlon to Hint in 
filled InlhiB %<■:« The onl) cer c whi'ii mi Incomrl''!^ Rin ual ncttmlly inndo but romnln- 
InR only in proml"' vrisoforr'^J b, Ihf oourtG in nnciout Indln npi a Rift promiEcd to n 
brSdimem ( vido KKlyK^nm quot'd atioic on p 233) nnd n pift for n reliRiouB piirpos-'. Tbt# 
\crf5 contains tho Rorm o' (he Idea o' n iriU plnco hero tlio more diclantlon of tbo inton* 
tion of 0 man to rKo for roliRious pnrpo'i's madu riiforc„ablo nfler bin death In modern 
tlmcB n more Rift for r//iOre o v.illiout np'cifv int; ntn partloulnr object is doclnrod to bo 
void for unc-^rfaiuty Vide G Bom 2', 1 1 Bom. 482, 17 Bom. 351, 18 Bom 13G, 23 Bom . 
725 (P.C ) nt p 735 (= 2G I A 71 ) But tine in opportd, nn pointed out in 30 Ifad. 810 
to tbo epirit of nnclf'nt Hindu La\. Vido Jfnnu IV. 227 for dhnrmn mcnnlng * Istn ' 

( rcligiouB purport's ) nnd ' pOrln * ( clmntnble purpoFCB ) Tbin tortof IvStja 3 nim is tho 
baEiB of tbo Hindu Lnw of roligiouB Trusts Vido Ohdobhai v. Vdcram 3G Bom. 29 nt 
p. 85 ( vboro the aorFoiB quoted ) nnd Bhupati Nath \. Ilam Lai 37 CnI. 128 (F. B. ) nt 
p 187 ( where also K5l ib quoted ) In many of tho cnrlmr reported ensos it was laid 
down ns ngonoml proposition that under Hindu Lawn gift was nunhd without possoBS* 
ion. Vide 4 Bom H. OR (A0 3, )p 81, 10 Bom. H 0 R. 491 But sinco Kaltdas v, 
Kanhaya LalJj.B. 11 I A 218 it has been hold that poESOssion is not absolutely necessary 
to constitute a \alld gift under Hindu Law In BhasKar Sarasvaitbat 17 Bom. 48G 
( nt p, 491 ) it IB said ( approving Maj no ) that Hindu Law properly so called appears to 
ay little strcEs on any such rule ns applicable to gifts 

2 Compare Nar p 131 V. 23 for the samo throo classoa and examples. 

' P. 20G ( text ). 




vyjivahX-ramaypkha , 

k&nlambUai. ( th? :geQ6tQl family berTant )> « 

KS^ySyana Bays 

According to Bhfgu one "who la free by giving hunBelt ( to another ) 
becomes a slave like a wife.* Slavery ehonld be known as limited to throe 
vunjas ( olaaeas ) m no case can a brfihma:^ become a slave *81avBry of 
man of the k^tnya yaiaya and etdra olasees who give np thmr freedom 
is to be in the deeoending order of the olaasee and not in the inverBO 
order * 

NSrada ( p 187 v 89 ) Bays t 

Slavery ii not ordained In the invene order gf the ( four dastes ) ® 
KStySyana says 

Where the three twioe*bom clftsoeo are fallen from the order of ascetic* 
there ( the long ) ihonld banish a br&hma^ ( apostate ) and a k^tiiya 
( apostate ) ehonld he reduced to elavery This la the view of Bhfgu. 

The mention of k^tra ( in i^tySyana ) la intended to include the 
vala'ya and etdra also^ Dak^ and Nirada deeorlbe the method of banish- 
ing a bifthmapA 

He who having entered the order of asoeticlsm does not abide by the 
peculiar duties of that order ehonld be instantly banished by tho king 
after having branded od his skin the mark of dog s foot 
BJlty&yana says 

A btfihmapA should not be made a slave even to a brSbma^ But a 
biShina:ga may if ho bo desires, do work for another brShronpa wfio is 
of good obaracter and 'Vedlo leejning and to Whom bo Is inferior 
( in these respects ) But even then a brfihmapa ehould not do impure 


1 Juak aj a mmaQ by readariiig op h«r pen^a to her biulud as hU wile beeome* 
hU dependaot, so when a £r*a mut eOets hlmsell ms belonging to anothox, bo boeomti a iUts. 

S Tbo fint hall U the samf aiTtpH. 168 (latter hall). A. fcntiiTa. vals ya oc • Qdrm 
can ho the alare a< a brthmapa, a rtivjm or e'ndia ean be the ilare o! a fciatiiya and a 
I Hdra of the toU ya. 

8. The latter hall ol this Tone U except when a man TleUtea the datles poenllsr 
to his. class and status. SlaTety Is Ul» the oondlUon of a wlfo A. faxOuntpa coolfl marry 
a girl, of his own or ol any of the three oUmi elaases to a iratriya or Taisya ooold be the 
flare <d a bribmapa bnt ]ust as a laatnys or rala ya mala could not hare u his wits a 
gill of a higher elsa, so a man oi a higher class eouM not be the tlaro ot one of a lover 
Kirada mys generally thftt a man who Tiolatos the duties ol bis casta may Ircoms 
the alare of one ol a lower casta, wblla Ylj. IL 183 rtitzieta this geixersl mlo by taring 
that one who is an apostate Irom sannytaa ( oren though a bifhsapa ) beoomea tha siars 
of the king alone bnt Kitylyana prcscribca that a btihmaya apostate from tannjlm 
should be banished and any one ol tbo other elasaes should bo mado a slare of tbe Unf. 

4 This note of Kllakap^ shows that be held that eren s Qdns could go into tbe 
order of eanayilec. Bat the trend of the dhannaahtrsi aud other andent anlboritks Is 
that a I Qdn could Dot be a sannybln. Vida 93 Oom. ICS at p, 1T4 wbero It sras aatumed 
that eOKnyodi ars confined to the three higher castes. 

P SOT (toit) 
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work (‘o\on hi n learned bri^hmnin )•' 

Mnmt ( VIII, 411 ) spjs : 

^ \ bruhnnn'i should Kuppoit vrifchout Innlnios'^ a kiatnya or a vaisya 
tli<;trc?scc] for bis livelihood ; ho sliould make thorn do work ( bofitting 
I hem ) if lbo\ weio I heir own masters 

Swlmikarma ’ means * work of a higlior kind suited to fchoir casto *. 
Kut\u\ana s-w p , 

Ho who takes a hruhnnin woman and also ho who sells her should 
bo fined by the king vho should make that transaction ( of sale and pur- 
chase ) null and void Ho avlio onslaa'cs a voman of a rospootablo family 
that took shelter vith him at her ploasuio ( or through lust ) or who trans- 
fers her to anodier '^linll ho punished and his act shall bo annulled. Ho 
^ who enjoys the nur^o of his cliild oi ono who is not a nurso or tho wifo 
of his attendant as if she wcio a fcmalo slave would incur tho lowest 
amercement. 

Vispu ( V 151 ) savs • ‘ ono who employs a man of a higher casto as a 
slave shall ho fined in tho highest amercement. Kiitjayana says ' 

t 

Ho who wishes to sell a female slave faithful to him who cries ( when 

about to bo sold ), boing ablo and not in any diffioulty, would mour tho 

lowest amercement 
1 

Nurada ( pp. 135-137 vv. 2G-29, 37, 30 ) dosoribos tho varieties of slavesi 

One born at ( his master's ) liouso, ono purchased ( for money ), one 
received ( by gift and tho like ), ono obtained by inheritance, ono mam- 
tamed during a famine, ono pledged by his master, onof released from 
a heavy debt, ono made captive in a fight, ono won through a wag'er? 
one who approaches saying ‘ I am thmo ’, one fallen fiom asceticism, ono 
enslaved foi a stipulated period, one who becomes a slave for mamtenanoe, 
one enslaved on account of connection with a female slave, one sold by hfm- 
self-theso are tho fifteen classes of slaves doclaiod in the s^astras Among 
these the group of the fiist four cannot be released from slaveiy eicopt 
by the favour of then masters , their bondage is hereditary That wretohed 
man who< being free, soils himself is tho vilest of these ( fifteen varieties ), 
He also cannot be released from bondage He out of these ( fifteen ), who 
saves his master from danger to life, would be free 'from the state of 


1. Narada ( p 131. vv. 6-7 ) divides work into puro and impure and says that pure 
work IS done by labourers and impure by slaves and then sots out impure work as ' gwoop-^ 
ing the gateway, tho pnvy, the road and tho place for rnbbisb, shampooing private parts &o’. 

2, This may refer to a brabmana being made a slave oj: tp tho fact of a man pf a 
lower class employing as a slave ono of a higher class, 

’ J? 208 Otext ), t P. 209 ( text ) , , 
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Blarery and ahaU get & eon t ah&re ( out of his muter i wealth ) / 

YlJHavalkya ( II IBS ) says i ^ 

He who falls from asoetiolsm beoomee the king s elave for iir&^ 

Hirada ( ppi 186-137 w 81-34 ) aaya 

One maintained in a famine le released from bondage if he gives a pair 
of oxen A slave who is pledged beoomei free ( from pledgee s riavery ) 
when his martet redeems him by paying off the debt A debtor I* fro^ 
from slavery by paying his debt with inleroat One who approaches say- 
ing 1 am tldne one made a prisoner in war and one won in a wager— 
r tb^ are released on giving a snbetitiite who will do some work.^ A alare 
for a stipolated peiiod gets rrieose on the expiry of the time fixed *The 
\ slave for malntenanoe is released at onoe from the moment the master ceases 
to give horn food One enslaved on account of ( eoameotlan with ) a female 
elave Is released on parting from her 

Fratls^lrfah moans a snbsbtnte ’ Yadavfi means a female slave 
^liifiavalkyn ( II ) says 

One who is fondbly made a idave and who Is sold as a slave by robbers 
is rtisased ( by the king If the master does not release him 
Hirada ( p, 188 v 40 ) says 

If one who U not free offers hlmael! as a slave ( to another ) saying 
^ ' 1 am thine the elave would not secure his deeire, but the former 
muter oan reouver him 

Asvafcantrab means the slave of another In this eeetioa the 
masculine gender of the word dlsa * being not intended ( to be strictly 
taken ), it should be understood that all these rules apply to a female slave 
tdso 'KBtyiTana states a reason for enfranchising a female slave 

He, who has loterooursB with his female elave who bears Issue to him In 
consequence should make her t<^ether with her offspring free from Blavory 
baying regard to the seed 

Bliam means child the meaning is ocnsideHzig the fact of the 
obOd being of good qualities ‘ Nlmda ( p, 183 w 42*48 ) aaya 

1. Oofi at Uf mattt i bemas — mmas bem fiom a fornala alave of tba m wipr . 

Be U otberwiM called gaiblijdim BbaiUdimh romm eoe nbo »ji ** I ihaU be yoox 
a!«i« UD I pay ofl the prleo of the food I haT* etteo or one who taje t thall b« 

yom ilaTa a« ai jeQ kIts ma food. Who Brea hit nustsc fto. — Tbo IQt on YI1> n 

JB3 fayi when be taret his sHaohed by tobben or a Usot Oae enUTOd^^ 

slara — moass^ one vIm being In lore with a Imale iUto manlet hot and «sten 
the boo^ttld as a tlare. 

a. Tbst Is. hi eonld net b« a tree man by the ftiTcrax o< his master ot by ImporlUlngbls 
UblormTltilhli mastsT 

8. The rT*^"B tolyabannapl It mneh better It means a nbetltafo who Is abfo 
to do u mneh worlc as these ilares 
OompaieHli.t 187 t 8S. 
a. Tide nolea to T U.p 830 tot other eipUaaUons 
p no (uxt) 
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Ono wliO) boiug plensocl in his mmtl, dosiies to euiauoipatio Ins own slavo 
Bbould tako fiom his ( tlio slave’s ) shouldois a jai filled with wafcoi and 
smash ifc to pieces. Ho should sprliilclo his ( slave’s ) head with tho 
water containing whole gram and flowois and liaving declared thrice 
* \ou arc not a slaio ' he should dismiss him with his face turned towards 
the east. *Thoncofoiward ho should bo spoken of 'as ' svamyanugraha- 
palitah ’ , tho master may paitako of food cooked by him and presents 
may bo accepted fiom him and ho becomes respected by tho good. 

Katjiijana sa^s • 

A female wlio is not a Ela%o, if maiiied by a slave, would also bo a slave, 
for her husbund is her lord and tho lord is dopondont on his master. Of 
tho vrcalth that belongs to a slave tho master of tho slavo is regarded to bo 
tho ownor.^ 

Thus ends ( the section on ) breach of contract of service. 


Now begins ( the section on ) non-payment of wages. 

Narada ( p 139 v 1 ) says 

A sorios of rules for payment and non*paymont of tho wages of labour- 
ers is dcolarcd ( hereafter ); that is known to bo tho title of law called 
' lion-paymont of wages ’. 
ySjnavfllkya ( II. 194 ) says • 

Ho who without settling tho wages to bo paid causes work ( to be done ) 
should be made by the king to pay a tenth part ( of tho ptofits ) of ttadb, 
cattle or crop 

This refers to light work* As regards heavy work Brhaspati ( p 346 
W. ]2“13 ) says 

A cultivator of the soil should tako a third or fifth part ( of tho 
produce ) , a cultivator to whom food and clothing are given should take a^ 
fifth part of ( tho crop raised by ) his plough ; while one who is not so 
provided should take a third part of tho crop produced. 

' Bbaktacchadabhrtah ’ means ‘ maintained by giving food and ra'iment. 
UNarada ( p 140 v 6 ) says ’ ** 

He who does not perform Work that he has promised to do should be 


1. ‘ Vaktavyab &c. ’ — this would also mean ‘ ho should be addressed as an equal by hia- 
former master ’ , ' svSmyanugrahapElitah ’ would then mean ' being saved by the favorli of 
bis master ’. ‘ Pratigrahyab ’ would ordinarily mean ‘ presents may be made to hiih 

2 As to this last compare Manu VIII. 416 and Nar p 188 v. 41 whuih preseribo' that 
whatever a wife, a slave or a son may acquire shall belong to him to whom they belong, 
The V. C, and V. B add a half-verse, which says that what a slave gets by selifnfe himself 
and whatever he gets as a a gift from his master through favour do not belong to thq masteh* 
• P. 211 ( text ). II P. 212 ( text ). . ^ 
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dompftDed to^do it after giving him tho ^ragca If he does ttot perform it 
r after havul^ taken wages, ho would inom UabiUty to pay back twice the 
r- vmfeea * 

Mknh ( Vm J3l6 ) saya 

r A hired -workman, who without being lU, doee not perform through 
insolence work bb agreed npcm ehould be fined eight krp^alM and no 
wages ebould b^ paid to bim ' 

The Bame authot ( Mand YIUi 317 and 216 ) Bays 

He, who whether well or lU does not perform the work SB agreed] 
jBhall hdreYio wages -paid to him though tho xrotk left unperformed be 
1 only a small 'part But a labourer who was ill may when ho beootnea 
wdll perform his whrk ba at first agreed upon and would git his proper 
wages even after the lapse of a long time 
Vifpn ( V 163-154 ) says A. hired labonrer leaving off work before 
tho Btipulafced period arpipes abail forfeit the whole price of bis labour and 
should pay to the king a hundred pa^ The same author ( Vlpju Y 
167—169 ) says If the mtAter dismiSB the servant before the expiry 
of the stipulated pedod be shall pay to the aervaht his wholes wages and 
a hundred papss to the Mng. except in oases where the tervant Is to 
Uamd. * V;ddha-Manu aayt 

A servant should bOtinadfi toji^ the value of what be lost throng care- 
t leeenttB and twice the value of what he lest tbrough hatred (of the master) 
hot he Bbould not be made to pay anything for what was sioltm by 
thievw nor for what was burnt nor for what was earned away by water 

** Brohah means hatred , Idbam means oariied away 
YiijSavalkya ( IL 197—188 ) »ayi 

One who causes an obstacle ( by refusal to work ) just at the ( auspiofous ) 
time of starting should be made to pay twice the Wages , if ( be oausos 
obstacle ) after starting be should be made to pay a leventh part , but- 
j,thB fourth part if he leaves off on tho way 
Yjddha Mann says 

If a merchant ditmlsaes the servant on part of the }oumey after soiling 
the moTcbandisoj ho ( the servant ) too must bo paid but bo sball rocelvo 
halt the wages 
E&tyfkyana says 

II the good* bo detadnod or eelxed on the way ho ( the servant ) would 
obtain wagCB In proportion to Uto distance travcriod That moitor who 


X. Oofspm Tt}, IL 178. 

a. A YrKtaU ( otherwUo called roUUU ) la a lltUe Ion two galas. Fite 
kmialM zoade ono sod 10 mlna nude • Int two ciade s mifa o( 

riJrrf Vide llaauYIIL 131 IW and Y*] 1 002 505. 

■Z. *T1iDUalt ol the Kmnt mtut bo Uttit and the IIU sod bot olios largo qaauUllct 
o! food Ac. 

p JU ( text ) 
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dosorts on fclio way his servant; who is helpless, fcued oi nilhcLod wifcli dis- 
ease will incui the fiisb anioicoinenfc, if ho does not waib foi bhioo days in 
bho village ( afbor bho servant gobs ill ). 

‘ Asiddhyeba ’ means ‘ is dobained oi attached by the king’s oidoi Brhas- 
pabi ( p 346 vv. 17-18 ) says 

When a soiwant being enioiiiod by the master ( to do something ) does 
an improper act ( such as theft ) for the master’s benefit the master shall 
bo hold responsible for it That mastoi who docs nob pay the wages of 
labour oven after the work is finished shall bo compelled by the king to 
pay lb and also a pioportionato fino^ 

Narada ( p 141 v 7 ) sajs 

( A merchant ) who after having hired vehicles and beasts of buidon 
does not carry his merchandise by moans of them shall bo made to pay 
a fourth part of the hire, and the whole hire if he loaves them half way. 

* ‘ Yanam ’ moans ‘ chaiiot and the like ’ , ‘ vahanam * moans ‘ direct 
vehicles such ns hoises ’ Kiitj'ayana says 

He who having hired elephants, hoises, bullocks, asses, camels and the 
like docs not return them when his object is fulfilled shall be made to pay 
( the hire ) till ho returns them. 

Naiada ( p 143 vv. 20-21 ) says 

If a man builds a house on the land of another and lives in it paying 
rent ( for the land ), ho may bake with him when ho loaves it the thatch, 
the timber, the bricks and the like ( bmlding materials ) But if he 
has resided on the ground of anothoi without paying lont and without any 
definite agreement, ho shall, when ho loaves the house, make over to the 
owner of the ground, the thatch and the timber and the bucks laid ( as 
walls ) 

* Sbomah ’ means ' hire ’ 

Here ends ( the section on ) non-payment of wages. 


Now begins ( the section on ) transgression of conventions. 

Karada ( p 153 v 1 ) says : 

The established conventions { or rules ) among heretics, naigamas 
and the like are styled samaya ( compact, usage ) That is known to 
be a title of law called ‘ non-violation of conventions ’ ^ 

1, It IS better to read ‘ vinayam ’ for ‘ vetanam 
I 2 ‘ Samayanapakarma ’ — Anapakarma is used in Manu VIII 4 witb referenco to 

‘ gifts ’ and ‘ anapakriya ’ whioh is similar to ‘ anapakarma ’ in derivation is used with 
reference to gifts and wages in Manu VIII 214 Narada has ‘ votanasyanapakarma ’ and 
‘ samayasyanapakarma ’ It is difficult to give an exact rendenng of anapakarma 
• P. 214 ( text ) 

V. M. 31 
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* FKkbai^^lnaj^ meanB persons engaged in trade wbo are opposed to 
the path laid down by the Yedas naigaraSlp ore those ( traders ) who 
are not opposed to the Veda, by the word &di persons learned in the 
three Vedas are inolnded. £|;haepati ( pp &46 &47 rv ) declares the 
dnty of the king In these matters. 

( !I!he king ) ahonld bring and eetabhih there ( in his kmgdoin ) brShma- 
pas proficient In the Vedas and lores, learned biShmapas and those wbo 
keep Baonfioial fires and shonld samgn to them means of Irrelihood He 
fihonld donate to them houses and lands irom which no taxes are leyied 
having declared in a grant of his that they would be free from liability to 
pay in fntnre ( the king s dees on land ooltmted by them ) ^ 

' AnKohedyakarfih loeaQS on which taxes are not levied Mnktabhfivylb 
means ' the fatnre ( shore of the king in the ) prodnoe from the soil of which 
is given np TSj&avalkya ( II 186 ) thns speaks about the peonllar rules 
of learned brfihmanas and the like 

■Whatever rules are astabliahad by tbe king or by local oonventions 
should be asaidoously obierved ( by the learned bxShmapas and others ) 
to far as they axe not In oonfilot with their duties ( as laid down in their 
aacted books ) * 

KErada ( p. 156 v 2 ) says 

Among herebcs] among naxgav^tu gnildsi oorporatlonB groups and 
aseemblages, the king must maintain the oonventionB ( soUlod ) among 
them m fortified places os well as In the open eountry also 

S'repis are communlbes of perBons of various castes earrying on 
one kind oi trade or business t pVg&b ^ eommunitiee of tbe same ( I o* 
of persons of different castes) oarrying on different kinds oi trodoet 
vrfitas are assemblages of kinfimen» relahvee and cognates they ore also 


Sajfarld meacB a aatUed coarsatlan or ottso Tyatlkiaiita meana tmugroaloa 

Bo mbTidTTatDoama is aDolLst namo o! mmflyaiyfaapQanna Uua ( Ym 6 ) aod 
yt}. employ tha U Us mbTid-TytUkiuna whUs Br tmplc?! tbe word 

Bacddha* and J^ainu wbo dray tb« aolbodtr oi tbe Vodaa. Kale^ma 
oriinaxUr m**"* a trader KUrlTaoB aa footed In V H. ( p. COB ) dofinoa t lalgma 
os a grtmti o< dUxani The Ult, on Vt). ( n. 193 ) explains nalgaraa os E^f'npotas 
and otbeii who retyril tbe Yedis as actborlUUTe ( bare tbe word li derired from nltama 
Tpf^wtTig Yoda !• 

1 ip. Dl>. B n 10. 96. 10, Mann YII. 183 exampt a laamod talbninta Irom UxaUoa 
and liana YU. 145 calls apon a king toasrfgn moans rillToUhood to hoirira$. 

a. Apoilila and Bm- 0. rIto examplci ol conTontlonal rales YIdo notes to V W 

p.830. Bomo eiamplm aw old prepOs and temples iboald bo rtrpalrcd, poor pooplo iboald 
beauppottod trben tbero Is ttoable Irom Udorea, one man trom each hoaso sboald come for* 
ward lot ddcnce dx In the Polma IciieripUoD from the temple cJ Oarlbnath ( LpL Ind. 
Ved aw ) waflnd that pkKii borso^ealeri at I^sbarxftcroed to Jmpoao nr^n tbonmlTos 
and Uidrcastonieii certain titbea, the ptoeoeda ol which wero to bo dlstriboted amoag 
certain Umptea and priaats. As cxamplei o< rales by the kin* are menlinoed horses iboold 
art bo sent to the •oomy's coantry food sboaM be glTta to aU tnTenen 
P 315 ( tort ) 
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termed ‘ kolas ^ ; ' pakhan^ms ’ and ‘ naigamas ’ have^ been already 
explained.^ ‘ Ganas ’ are the assemblages of these beginning with heretics 
and ending with ‘ vratas Yajnavalkya ( II 187 ) prescribes a punishment 
foi breaches of the conventions ( settled ) among these 

Him who embezzles the property of a gana or who violates their 
estabhshed usages, the king should banish from the country aftei confis- 
cating all his property ® 

Here end$ ( the section on ) the violation of conventions • 


Now begins ( the section on ) rescission of parchase. 

Narada ( p. 149 v 1 ) says • 

When a purchaser, after having purchased an article for a ( certain ) 
price, does not approve of it ( i. e repents of the purchase ), it is termed 
rescission of purchase, which is a title of law. 

The same author ( Narada p. 150 vv. 5-6 ) fixes the time for examin- 
ing an article f i e for buying an article on approval ) 

One should examine milch cattle within three days ( from purchase ), 
beasts of burden for five days and the examination of pearls, diamonds 
and corals may extend up to seven days. ( The examination ) of male 
bipeds ( 1 , e. male slaves ) may extend to half a month and twice that 
( 1 . e. for a month ) in the case of a female ( slave ), of all kinds of seeds 
for ten days and for one day in the case of iron and clothes.® 

Katygyana says . 

The rescission ( ht* repentance ) in the case of land extends to ten 
days for the purchaser or for the sellei* 

Bfhaspati ( p. 350 v. 6 ) says 

If some defect in any way is found ( by examination ) in the article 
before these ( periods elapse ), the article should be returned to the seller 
and the buyer should obtain the price thereof. 

H Katygyana says : 

If an article were purchased without bemg examined and was after- 


1 Videp 6 n 1 above for ireni, pUga and Jcula. Katyayana ( w. 678-680 ) defines 
the terms mentioned in this verse of Narada ‘ Puga ’ is variously explained Mayukha 
gives one explanation Eat explams it as ‘ companies of traders’ Vir explains it as ‘horse 
riders and elephant nders KSt. explains * vrata ’ as meaning ‘ troops of soldiers armed 
with various weapons ’ and ' gana ’ as an assembly of brahmanas ’ Vide notes to V. M. p, 
886 for examples of conventions prevalent among heretics &c 

2 This pumshment was to bo awarded for serious offences, but for light ones Mann 
( yni, 220 ) prescribed a fine of four suvamas or six niskas &c. 

8. Oompara YS], n 177 These rules can apply only if the thing was purchased without 
examination. 

• P. 216 ( text ). M P. 217 ( text ), 
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wards shown to be defective Che erfaole should be returned to its owner 
within the time ( limited by the aistraa ) but not othorwiso. 

With Togud to an article booght after an examination by ( the pur 
chaser ) himself Nftrada ( pp 149 150 w 2-3 ) saya 

Where a purchaser after purohainng an article for a prioe thinks that 
he has made a bad purohaae, it should be returned ( by him ) to the 
aeller the same day without looking into it ( I ©. without ffrfLmimng It ) * 
If the purohaaer were to reCurn it on the second day he would forfeit 
( hb bring ) a thirtieth part of the pnoe , if on the third day, douUo 
of that ( i e. a fifteenth port ), after that It ( the ortiolo ) belongs to the 
purchaser alone ( i e it oannot be returned ) 

Nfiroda { p IfiO v 7 ) says 

A worn garment which is dark and soiled when purchased with 
( knowledge of) all faults oannot be returned to Che seller 

Her« ends ( the Mcbon oa ) reKimon of purchase 


Now begins ( the sectioa oa ) noa-delirery of sold chattel 

N&rada ( p. 146 v 1 ) Bays 

When an article has bean fiold for a ( certain ) price and is not 
delivered to the purohaAor that is termed non-delivery ol a sold chattel 
which IS a title of law 
• YSjSavalkya ( 33. 364 ) says 

He who having reodvod the price of an article docs not at aQ deUror 
it to the buyer should bo mode to ddivur It to the buyer together with 
Interest and If ( the purchaser ) has oomo from a foreign country then 
together with the profit that he wcrald have made in the foreign country 
Bik means another country , * digllbha means tbo profit that 
would bo made by sale in another co uu iry , sodayam moans ‘ fogothor 
with interest The same author ( TijSavalkya 11 266 ) says 

If an article suffer damage by an sot of God or the hlog the less 
will fall on the srilor alone if be did not deliver it on demand 
The same author ( TBj IL 266 ) says 

If loss ( of the thing sold ) srisoa through tho fault of the purchaser, 
the loes falls on tho pur chatter olon^* 

Nfiroda ( p 148 v 9 ) says 

When a purchflserj having purchased an article does not accept it when 


1 Tho mdlus ( In aa aadanuged oendlUon ) 1j maoh bettor 

Ocispan teeilon 107 of tho lodtsn Contiaot Act. 

P J10 I t«t ) 
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ifc is delivered to him ( by fche vendor ), fche vendor incurs no balme ( i e 
commits no wrong ) by selling it to another 
YajSavalkya says 

What was sold for an inadequate price by an intoxicated man or 
by one insane or by one who is dependent or idiotic must be given up ( by 
the purchaser ) and it would still belong to the vendor*^ 

All these rules must be understood as referring to an undertaking given 
by the seller to the effect ‘ the article is to be delivered to you alone and to 
none else, when the price is paid ' , sines’* Naiada ( p 148 v. 10 ) says 

Thus has the rule ( oi law ) been declared with regard to goods for 
which the price has been paid. When the puce has not been tendered, 
there is no transgression by the vendor,^ unless there be a special agree- 
ment ( to deliver in spite of no price being paid ) 

On the sale of an article with blemishes Yajnavalkya says ^ 

That clever man who, knowing his chattel to be full of defects, sells it 
should be made to pay double its price ( to the purchaser ) and a fine 
equal to that ( i e double the price ) 

Here eqds the ( section on ) non-delivery of a sold chattel, 


Now begins ( the section on ) dispute between master and herdsman. 

When cattle or the like are destroyed ( or injured ) through the fault 
of the herdsman, YajSavalkya ( II. 166 ) says 

When the loss occurs through the fault of the herdsman, the fine 
ordained for him is twelve panas and a half and ( he must give ) to the 
owner also the animal*' ( or its price )• 

‘ Dravyam ’ means ‘ a cow and the like ’• Manu ( VIII 234 ) lays 
dovm the signs of ascertaining the death of cattle and the like. 


1 This versa very olosaly resembles Br p, 850 v ^6. Some construe * for an in- 
adequate pnoe ’ as a separate cause for resoission 

2 No fault attaches to the vendor if he retains the article or disposes of it to another 
when no price is paid unless he specially agreed that ho would not do so, though the price 
be not paid at once. 

3. This appears to be the same as Bp. p. 350 v. 4 The verse in the text is not found in' 
the printed YS] and is ascribed to Bp. by Sm 0. and Yir Compare Yaj. II. 267 and NSrada 
p 148 V. 7. 

4. ‘ SSrdhatrayodas'a ’ is rendered as 18| by the Mit , Apararka and Smptica- 
ndnkS, while the Vir and Par M taka it to mean 12^. The Vir relies upon a Vartika to 
Panini II 1 34 and the usage of the Mahabhasya, Vide 'notes to V M p, 892, Nllakantha 
seems to hold that a similar ^nimal shpuld be restored to the owner, 

• P. 219 ( test ) 
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'Whan ft n i m al fl die let ( the herdBrnaD ) present to the mister in order 
to show ( him ) the Bigna ( for reoogmsmg hia deoeased ^tle ) the ews, 
thmr hidet their tnila, the abdomen { or bladder ) the tendons, the 
fdgment ( found in their heAds Aa ) 

hf ad an a bsts that aikah means the horns and the hke TSjna- 
Tolkya ( n 167 ) deecinbes the portion of ground (to be set apart ) as 
poetnrage for covrs and the like 

* A vacant space ( for graring cattle ) of one hundred bows should bo 
left between one YfOage and another two hundred bows In the case of 
a large-siaod village and four hundred bows in the caflo of a town * 

* ParlpShah means land sat apart tor pasture for tmo and the like* 
This partiwlAo j* the same as parfhSra slnoe Mann ( V TTT 287 ) ttys 
round about a village an^endosure should be kept of one hundred bows 

a ihano^ la a vilUge having BOverol artifioert and hutbandmen , some 
say ft me&QS * a village abounding m thorny ^ TfifSavalkya ( JI 

169-161 ) deaoribQe the fine to be paid by the owner of beasts when they 
»t the growing crop or the like bdon^ng to another 

( The owner of ) a sha-buffab doing damage to crops should bo fined 
dght half of that ( the owner of ) a cow ( should be fined ) half 

of that ( I e. two ) ( the owner of ) goate and sheep, for cattle 
dttlng dorm In the field after eating the crops the fine is double of that 
already stated The same fine Is to be levied m the case of enolnsuros 
( In which grass la stored ) asses and eojndg are equal to she-bulTalo 
( as regards fine ) As much crop as may be destroyed ( by itrayfng 
ftritmiJM ) diall be made good to the owner of the field the herdsman ( if 
at fault ) shah be whipped but the owner of the oottlo Incurs the fine 
already stated 

1 Tlvltam means a place for storing grofla, wood and the Uko 
tJs anas states on exception to the above i 

( Owners of ) oowi are not to be fined during festivuli ( if they stray ) 
and at the time for sifiddha. 

VySea says 

0 best of men what was enjoyed by brShmopas after committing n 
trespessj by very indigent r^ations or by cows excels the VBfapoya* ( £n 
merit ) 

TJs'anas tayi 


1, Tb* retdlos ot Uw printed t«it U grUmnkwtrtoUTain ( ^Mch meaoj Iwtween 
artnifiB and lia'fieldi h A bow was dUo taken u equal to lout cnUli. Vldap, COfot 

rarionsleasUis cd a tow 

a. Thli U Ibo expUrtallon tlTta by tba int. Tbe MayOkhs leUow* tb# Madaoaialaa 
5. vi^Jpey* Iiooecf tbo»«rea aocia aacriaec*. Yiie TTfl. tU 

p aaolteit) 5 P 951 (text) 



il i dispute between master and herdsman 

JI* p* Xul lit G*23 J 

Neither the iiitrs nor the gods taste ( the oCfermgs ) of that man who 
demands back the corn dostioycd by cows ^ 

Thus ends the ( section on ) dispute between master and herdsman. 


Now begins ( the section on ) boundary disputes. 

Brhaspati ( i). 351 vv 5-G ) states tlio means whereby boundaries may 
bo ascertained 

Dry cowdung, bones, cbiiCF, charcoal, gravel, pieces of stones hollowed 
out, sand, bricks, cow’s tails, cotton seeds, ashes — after having put those 
things in jars one should deposit them underground at the ends of 
boundaries.' 

YSjnavalkya ( IL 3 52 ) states some special lulos about witnesses in 
this matter ' 

Or men from neighbouring villages, oven in number, either four, eight 
or ten, wearing red gaimonts and gailands of rod flowers and carrying on 
their heads clods of earth, should trace ( or point out ) the boundary.® 
NSrada ( p. 157 v. 9 ) says 

One man* single-handed should not settle the boundary, oven though 
ho bo confident ( about his knowledge of the boundary )• This decision 
( about a boundary ) must bo entrusted to many, since it is an affair of 
importance 

^ JBrhaspati ( p. 352 v 11 ) says 

In the absence of witnesses and signs ( of boundaiies ) oven a single 
upright man acceptable to both ( disputants ), wearing a garland of 
red flowers and a red gaimont and carrying a clod of earth on his head, 
adhering to truth and having kept a fast, may fix the boundary 


1. TIio Vlr.(p 461)is careful to add tliat tins applies to cows only at tho time of s'raddha 
2 Tlio marks of boundaries aro either patent ( prakas'a ) or concealed ( upams'u ) 
Vide Manu VIII 249 Wells, tanks, largo trees, gardens, temples, mounds, bods of nvors — 
these aro ( Br p 361 v. B ) visible signs and tho versos in the text give the invisible ones. 
Oomparo Mann VIII 260-251 for a similar enumeration. 

8. Tho boundary was to bo settled by the evidence of witnesses properly so called ( a 
witness would be one who actuaUy saw tho boundary laid out ) Vide Manu VELL 268. 
This verso says that in tho absence of witnesses, aUmantas should sottlo it. ‘ Samantaii 
samagramah ’ is explained by Mit as ‘neighbouring villagers even in number Tho 
words ‘ four, eight, ton ’ indicate according to Apararka that two or six will not do , the 
Mit. does not support this view Vide Manu VIII, 268 about aamantaa being four and VIII* 
256 about red garments and garlands. 

4 Dr. Jolly translates ‘ pratyayavan-api ’ as ‘oven though ho be a reliable person.* 
This IS not correct The Mit. says that this' verse applies where tho single man is not 
accepted by both parties as an arbiter 
• P. 222 '( text ). 
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EttySyasA says 

In the otM of letkling the boundary by wallans, in the ordeol by fcoj'a 
( eaored ■water of tha bath of idols &o ) m swearing by the feet of ( idols 
elders or brShme^iM ) ( the vimtahon of ) divine or royal disideaunro 

is to be expected ■within three fortnights, one fortnight and a week res* • 
pootively * 

Mann ( VUI 267 ) says 

The truthful witneasos who point ont the true boundary in aforesaid 
manner are absolved from sin bnt snob as settle it falsely should each 
be fined two hundred ( pai^aa ) 

Nlrada ( p 166 v 7 ) says 

If the neighbours speak what is not true in settling a boundary they 
should all be separately fined by the king the middle ameioement^ 
Estyftyana says 

Of the several persons gathered tc^ether ( for setUlng a boundary ) if all 
of them do not ( properly help to ) dedde either through fear or oovotous- 
ness they should ( eaoh ) he made to pay the highest amoroemenU 
ysjflavalkya ( It 168 ) says 

In the absence of poreona knowing the boundary or marks ( indicating 
it ) the king is to settle the boundary ( as be thought fit ) * 

* Manu ( Vm 366 ) says 

'When the boundary cannot be asoortainod the long knowing the law; 
should himself assign the ( disputed strip of ) land to that one party to 
whom It wonld be most semoeable This is the settled rule * 

The same author aays 

One should not disturb a man in the manner and aztont of tbo onfoy 
ment of a bouse. ( of aooees through ) a door or of a market aai tbo Uko 
which ho had from the time of ite fouodatioo.* 

KityEyatm also fays 

One should not interfere with ( another a ) base of the wall, drain 
balcony window wateroourso and dwelling bouse ho who obstructs 
would be liable to fine 

MekhalS moons tho built base of a wall ( 1 o. the plinth ) 
bhramah moons passage (or tho exit of water KlfkEsoh ooeording 


1 Tb« Idea li tint Uie bonadary vm not to bo rt^ardod u fiul lor tbroo fortolghU II 
vHtbln that tlmo tbo person or pammi eottling U van TUtod vltb dirlna or royal dift* 
plounnv tbon It vaa to be held that they deddod lalaely 

IL Under tbo Bombay lAod Rorenne Code ( Bombay Aet Y o! 16TU ) Kctloo U1 the 
Collector’* dedilon u to the bcandary between two tQTToy nnmbera H DnaU 

a. ATlfahyEybD U rartoualy explained Aparitka, 8m 0. and VIr eiplafo u 
EoTold ol vitnono* and maiki KnllQka and Ylr a« impoealblo to aseertaln 

i Thli U not loood la Mana bnt In Brhaapntl p U1 t S4 where tirl (water) 
U read lot drlta 
P 333(Uxt) 
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to Madana, means a place foi sitting down constructed of wood projecting from 
a mansion and the like, but not touching { resting on ) the ground. In some 
books the reading is ‘ dhUma-niskasah the meaning of which is * a 
window or the like for letting out smoke ’ By the word ‘ adi ’ ( in the' 
verse preceding Katyayana’s ) are mtended the walls of others and the like 
The same author ( Katyayana says ) '• 

Alter the time of the first entry ( or foundation ) such things are not 
to be added at any time ,* one should not open a window so as to have a ‘ 
peep into the dwelling houses of others or construct a drain for rainwater 
' on to the house of another ' 

Brhaspati ( p 35i v 26 ) says J 

A privy, a fire-place, a pit, a receptacle for throwing ib leavings of food 
' and dirty water— these should never be constructed very close to the wall of 
another- 

* Vaicah'sthanam ’ means ‘ a privy ’ t ' atyarat ’ means ‘ Verj 7 bear ^ ' 
Katyayana says : 

Places for depositing oidure, urine or ( soiled ) water, the construction 
of a fireplace oi pit should be made leaving ( at least a space of ) twO 
hands from the wall of another 
Brhaspati ( p 35i y. 27 ) says : 

A path by which men and beasts go to and fro unhindered is declared 
to be ‘ samsarapa * and must not be obstructed by anyone. 

Narada ( p 158 v 15 ) says '• 

One should not obstruct a cioss-road, the sanctuary of a deity, a king^s 
highway by ( heaping ) oiduie, by a raised platform, a pit, aqueduct or 
the eaves of houses. 

Katyayana says . 

That IS called a cross-road ( or thoroughfare ) by which all men pass at 
any time Without being prevented and that is called a rajamarga ( a king’s 
highway ) by which all men pass at stated times 
Bfhaspati ( p. 351 v 28 ) says . 

He who makes obstruction on a thoroughfare (by keepmg carts &c ), or 
makes a pit, or plants trees or voids ordure wilfully shall pay one masaka 
as fine 

Manu ( IS. 282 ) says : 

He who voids ordure on the king’s highway when there is no calamity 
( or urgent pleasure ) should pay ( as fine ) two karsapanas and should 
immediately remove the filth ^ 


1 ‘ To have a peep into ‘ (Lc — This speaks of the right of privacy which is rccogoiscd 
by custom oven now in Giljerat Vide NatJiubhat v Chhaganlal 2 Bom L E. 464, Manck- 
lal Vi Mohanlal 44 Bom 496 ( =22 Bom L R. 22G ) These arc not to ho added so as to 
interfere with another’s rights 

2 Great leniency wtla shown to old men, pregnant women and minors. Vide Mann 

IX, 288 

* P, 224 ( text ). 

V. M. 32 
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*pity5yana -Bays * 

He ^ho defiles \nth filth a tank a gardan or holy ■water Bhonld be fined 
the first amerceinent after making him remove the filth 
iBjSa'Talkya ( II 166 ) says 

Eor destroying boundary, for enoroaohing beyond the botmdiiry and forr 
usurping a field the finea ( reepeoU-vely ) are the lowest, the highest tb<P 
middling . 

Manu(VIII 264 ) says 

One ■who nsnrpe by intimidation a honse a tank, a garden or a 
field shcmld be fined 600 ( pa^as ) but the fine Is two hundred 11 he did it 
thrcmgh Ignorance. 

EBtySyana says 

The fruits and flowers of trees growing on the boundary between two 
fields shonld be deolared as joint between the owners of the fields. ; 
KStyfiyana says 

But where the branohes of trees growing in one man s field are spread 1 
over another s field he should be considered as the owner in whose field 
the ( branohes) stand spread onk^ 

TBjSavalkya ( H 167 ) says 

When a man without informing the owner of a makes a ■water '* 
'Oouxue In that field the owner i of the field in which the Mfu is mAdo ) 
is entitled to the profit arising therefrom or in his abeenoe the Hpg * 

IfThe same antbcr (7tj U ] 66 )Ea .78 

A dike that prodnoee benefit shodd not be forbidden because It esnses 
Borne slight injury as also a ■wqQ whiob occupies little space but has abm> 
dant water ( Bhonld not be prohibited ) because it depnre* another of eomo 
land. 

Na nifedhyah ( ebonld not be prohibited ) has to be understood 
(alter kUpoh ) 

Kbada ( p 158 v 17 ) also says < 

(The erection of a) dike in the middle of another mans field is nob 
forbidden li it oonlers great benefit 'whQe the loee is trilling largo in* 
crease ( of crops ) is desirable oren If there be ( alight ) loss ( ol ) 

N&rada ( p 1^ v 20 ) says 

11 a man wore to repair ( start Bireah ) a dike erected in lormer timos 


1 . CTtySyma dmwt & disUaeUen between JitXb Tberofore it Ii 

proper to nodnsUad sltet tajbithitibf In tbo toarlhqnuter tb« word t EkhSh. Mudilk 
( p. 136 ) In wbc« field the trees stand Bat Ibis b not correct. Tbc rrierenw 

b to tbo tnliU and tknren growing cm>«acb branebca. 

3. Beta doca not mein bride* hero, bot a dike or watoreoam. A Kta ia ol (wo 
HwS«, one Vitga (wbleb i* dm? Into tho groond) and Um other U ba»dA|<t ( wbkh prorenU 
the accca ol water ) Vide Kliada p. 163 r 18. Tbo purport of the TOtw l» lh*t • ••to 
ibould sot bo made is asetbei^ land without tiia permiiiloB or withoat clrtashlni aooe 
eoQtlderiiUon. 

pa33(Uxt) 7Pl20{ttJt) 
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but which had become dilapidated, without the permission of the owner, 
he shall not have the ( use and ) profit thereof* 

Vyasa says ; 

He who having taken a field does not himself cultivate it nor causes it 
to be cultivated by another should be made to pay to the owner of the land 
its produce and a fine equal in value to the king ^ 

‘ S'^adam ’ means ‘ as much crop as it was possible to raise fiom the 

field. ’ 

Here ( ends the section ) on boundary disputes* 


Now ( begins the section on ) Abuse. 

Brhaspati ( p 356 w. 2-4* ) says J 

That IB said to be abuse of the lowest degree when the country, villagei 
the family or the like of a man is abused or sinfulness is ascribed ( to a man ) 
Without specifying any definite act ( oi object ).^ Speaking mf one’s 
( the absuser’s ) connection with the sister or mother ( of the abused ), or 
^ ascription of minor sins ( to the abused ), is termed abuse of the middhng 
sort by those who are learned in the S'^astras.® Ohargmg a man with, 
taking forbidden food or drink, or taxing him with ( the commission of ) 

^ mortal sinsi mercilessly exposing a man’s weakest point-this is termed 
abuse of the highest degree ^ 

‘ Dravyam vinS ’ ( in the first verse ) means ‘ without specifymg any 
definite object, ’ that is, it is merely a verbal abuse, ' abhighattanam ’ means 
‘ exposing ’ (or divulging) Visnu (Dh S V* 36) says 'Bor abuse of one of the 
same class ( as the abuser) a man should be fined twelve p^as.’ In another 
smrti it IB said : 

^ When two parties have been guilty of abuse ( insult ) and both have begun 
( to quarrel or abuse ) at the same time, both shaR undergo the same pumsh- 
ment, if no differentiation is apparent ( in respect of their culpability ).® ■ 
Nal^ada ( p. 208 v. 9 ) says ■ 

'He who IS the first to offer an insult is decidedly to blame ; he who 
returns the insult is also a wrong-doer ; but the one who is the first ( i e. 
who began ) shall undergo tho heavier punishment ® 

1. Compare YSj. 11 168. 

2. Compare Narada p. 207 v 1. 

8 Vide Manu XI, 69-66 and Visnu chap. 87 for upapStakas 
4. For mahSpatakas vide Manu XI. 6i 
6. This IS Narada p 208 v. 8. 

6. * Aksarayet’^meana ‘ one who falsely charges with tlje' commission of a sin,’ 

* P, 227 ( text ), 
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Mahu ( Vm 257 ) lays 

One defaming ( or abnaing ) a btfihmaijjk whall Inotir the fine of a 
hundred pei^ if bo be a k^atnyn , if a vaifl'yn a hundred and fifty or two 
hundred but if a b Idrn he shatl bo liable to corporal punishment * 
*Bihaspati ( p 856 v 7 ) Bays 

For a bithmapa abuaing a bpatriya the fine is fifty for abusing a 
Tois ya half of fifty ( i e twenty fiye ) for abusing a s Bdra twelve and 
ahalf * 

The same author ( B^haspati p. 856 v 12 ) Bays with reference to a a Idra \ 

( A Bldxa ) giving Instmohon ae to the peonliar dntiea ( of the flnmec 
ito, ) loudly uttenng the Voda or tovfling brShmaijaa is punished by 
cutting out hie tongue * 

Manu ( vm 276 ) aaya 

A man aoonaing hia mother father wife ( older ) brother father—m^law 
and preceptor ( of sin ) ehall be made to pay a fine of one hundred pt-muf, 
as also ha who does not mate way for hie preceptor 

Bhrati means the older one since the word is In aaeociation with 
the father and other ( venerable persons ) In the hCtAtfarB and other worla 
it IS said that ( this punishment is moorred ) in the case of the mother and 
the rest ( even though ) they be guilty ( of the sm charged ) and in the case 
of the wife ( only ) if she be mnocent Tljaavalkya ( U 208-209 ) eays 

For a rarbej threat of iojoring the arms, the neck the eyes or thigh, 
the fine shall be a hundred and a half of ft in the case of the foot nose, 
ear hand or the like When however a feeble man speaks thus he should 
bo fined ten papas so one who is unable ( to cany out hia words into 
execution ) should be made to (omisb a surety for the safety of the other 
iThe mme author ( YS] II 206 211 ) eays 

The Vipg shall compel a man to pay a fine of twenty five papas who 
abuses another by saying I shall have canial mtercourse with your 
sister or mother For abuse of brlhmapas learned in the three Vcdts, 
of the Vtng and of gods the fine Is the highest ameroemenU 
KSrada ( p- 210 v 21 ) says 

One wbo an outcast an oatoaet or a thief a thief is equally 
criminal ( with those whom he chargee ) on account of the texts to that 


1 'Vadh* UtrapunUy used In the *obj« ol eorpocal ptmlihmaoL Vld* itaim VUI 
ISO wtftt* »• h»T* and tsuftodtra^a, MandlQc tiaiulatcs radha by d«aUi 

belt. Bat thlj U too dtaitlo a asnUoco. slnca Manu VUJ- 870 pTe»etlba only cuttiaj tbt 

tontua. Vide alio Brhaapati a little bftlow 

a. Compara Oaotama ilL 9-10. A« each rac«M)i}ti{ fim Uhall d each ptteediog It 
U better to tab* 'ardhatrayodas a ai IS ^ ^^7 ( 1° *?ite el tba MIL on Yl}. 11 SOI) 

Vida text P 810 atdbitayodia'apapxli and note thtreon atpyre. 

3. Com pan Gautama XU 4 Xp. Db 8 IT 10,97 X4 
P S33f lait). tP i20(tett) 
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m 

effeob j but; ( if be repioaches them ) falsely he is twice as guijty { as 
they would be ).^ 

Yajnavalkya ( II 204 ) says? 

He who by true, untrue oi ironical statements ridicules persons want* 
ing in a limb or organ of sense oi diseased persons, should be fined twelye 
papas and a half 
TJs'anas says ’ 

Foi him who pleads ' such a thing was said by mo from tignorance, care- 
lessness, envy or friendship ; I shall not say so again ’ ( the kmg ) should 
prescribe half ( the ordinary ) fine 

Here ends ( (he section on ) abnse 


1 Now begnis ( the section on ) assault' 

Narada (p. 207 v 4) says 

Hurting the limbs of anothei with the hand, foot, weapon or other- 
wise or defiling a man with ashes ( or other impure substances) is termed 
" assault , 

^Bfhaspati ( p 367 v 4 ) says • , 

He who haying been abused retmns the abuse or haying been beaten 
' returns the blow or strikes an offender down commits no wrong ^ 
KatySyana says : 

Bhrgu has ordained that the highest fine shall be inflicted for cutting 
off the ear, nose, foot, eye, the tongue, the penis or hand; and the 
middling one for injuring (or wounding ) any one of them. 

Yajnavalkya ( II 213-214 ) says • 

Bor throwing ashes, mud or dust the fine is declared to be ten panas; 
and double that amount for assaulting a man with an impure thing or 
with the heels or with spittle This is so as regards offenders of the 
same class with ( those whom they offend) , (for offences) against the 
wives of others ( of whatever caste ) or against one of a higher casta 
(than the offender ) the fine is double { of the above ). The fine is half 

' 1, ‘ Vaoanat ’ may also mean ‘even if he only says what is true.’ The mere truth of 

an imputation was no defence in a charge for defamation Vide exception one to sec 499 of 
the Indian Penal Code, which requires that the imputation be made for the pubbo good. 
Compare Manu Vin 274 KatySyana ( verse 176 ) lays down that if a man were called 
‘patita’ in order that others should avoid contact with him, there was no punishment. 

2 Br ( p 859 verse 13 ) has another verse, which is similar to Narada’s quoted 
under 'abuse ’ This verse does not conflict with them It states the right of private 
defence and also means to convey that the man who returns an abupe or a blow is not 
equally guilty with him who starts the affair. 

* P, 280 ( text ). 



VYAViHiHAMArtrSHA f 'Sj 

L H.p 18dLUF.liOLSl 


2H 

X of abov® ) if tbe oSenca be ftg ain<4 paraoiis of lower nlM fl ( than the 
offender) ( For acta committed ) through ignorance intoxioabon or tbfi 
like there ahall be no fine * ^ 

^ means the hind part of the foot KStyfiyana saiTB 

The fine shall be raised to fourfold when ( acsault is committed ) with 
yomittd matter unne or ordure and the like wTfnld if (these are thrown) 
on the middle of the bod^ and dghtfold if thrown on the head ‘ 

YKJftavalky^ (11 916) says 

When the hand and foot are (only) raised up ( to strike ) the fine Is 
reepectlYely ten and twenty po^aa. For threatening each other with a 
weapon, the middle amsroement la preecrlbcd for all castes 
•The lame author (Tlj II 917 918) says 

For violently puTllng the foot biitr garment or Har'd the fine If ten 
pOipu the fine Is one hundred for Tiolently pulling a tnivri after ooverlng 
him with a garment and tightly tying Um with it and then trampling hjm 
under the feet A man who oansea pain with a stick or the like and 
cauaee blood ( to come oak ) sbonld be fined thirty>two poi^as, double that 
sum when blood Is seen ( to come ont ) * 

The meaning of pl^ etc Is for covering with a garment, tightly 
tying ( or dragging ) and trampling onder feet ( the fine ) ii one hundred 
The tame author ( TBj JI 919 216 ) says 

The middling fine ( is preecnbed ) for breaking a band foot or tooth, 
for tearing ( or {dercing ) the ear or noee, for opening up a sore ( that was 
healed up ) for so severely beating a man u to leave him almost dead. 
The limb with whieh any one not a brVhmapa causes pain or injury to a 
bx&hmaua should be out off When ( a weapon or stick ) is raised for 
striking ( a brUima^a ) the first amercement ( should be awarded ) and 
hftif of It if the weapon was only touched ( and not raised ) 

Mann ( TUL 979-280 ) says 

With whatever limb a man of the lowest caste ( i*B e fidra ) strikes one 
of a higher class that very Umb of bis should be out off this Is the ordl- 
nance of Manu If ( a s tdia ) raises bis hand or a stick ( for striking 
one of a hifdi^ <ilas8 ) be Is liable to have his hand out off 
KEty*yana says 

Just as different fines have been presoribed for abuse aeeordtng to the 
direct or reverse order ( of classes ) so also for assault ( different ) fines 
gbauld be InfUotod according to the order ( of the claves ) 

1 TbaMlLU^ atUtnefQ tomesQ more leaned sod better (o ebarseter tbsn 
tb« oflesder 

2. The readies ■ opitena Kunsm. UunglicI slmocletl rats^ U bad, ii It eondkti 
Ibo foorth quartet ol tbo Twie iflu aofl Apatlrka read • opilena tin* (wilboot 
ibeddln* Wood ) Tfhkli makts gwi 
p jjlftari) 
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^ Visnu (V. 73 ) says ‘ when several simulfcaneously strike down one^ 
man, the fine foi eveiy one of them shall be double of that declared’ (where a 
single man stiikes another Katyayana says ? ]- 

For injury to the oigans of the body just as a fine is to be imposed 
( by the king ), so also something must be given foi appeasmg i the man^ 
( injured ) and also foi curing him ( as may be fixed ) by experts ® 

‘ Tushkaiam ’ means ‘what would satisfy the man beaten’; ‘ samufe- 
thanam ’ means * the price of diugs etc. ’ ; ‘ abhijSaih ’ means ‘ by experts \ 
the meaning being* what may be fixed by experts should be paid.’ YSjna- ' 
valkya ( II* 225*226 ) says as to stiiking beasts ' ' 

For beating, shedding blood and for cutting off the horns and the limbs 
< of minor beasts ( hke goats, sheep and deer ) the fine shall be ■- frdm 
two panas (upwards) for cutting off their organs of generation and for 
causing (their) death the middle amercement ( shall be inffited ) and 
the price ( of the beast be paid to the owner ) The fine is double for 
these ( offences of beating, shedding blood and etc. ) in the case of large 
animals ( like bullocks, horses and etc. )• 

In respect of damage to trees Manu ( VIII. 286 ) says * 

The settled rule is that a fine must be inflicted ( for injuring trees ) 
according to the usefulness of the several kinds of trees.^ 

Thu8 ends ( the section on ) assault. 


Now begiiis ( the section on ) theft. 

Narada ( pp 204*6 vv. 14-16 )}speak8 of three kinds of chattels as being 
useful ( in the treatment ) of theft . 

Earthenware, a seat, a couch, bone, wood, leather, grass and the 
hke, leguminous corn (hke masa, mudga ), cooked food-these are termed 
articles of small value Clothes made of materials other than silk, beasts 
other than cows, metals other than gold, rice and barley (these are declared to 
be of ) middling value; Jgold, precious stones, silk, women and men( slavey), 

1. Compare Yaj U 221 for almost the same -words. 

2 Compare Yaj. II 222 and Br { p 858 -v 10 ) 

3. This'means according to AparSrka two panas for beating, four for drawing blood, 
eight for cutting off horns, 16 for cutting off a limb , while the Mit says that it is res- 
pectively 2, 4, 6, 8 

4. Compare Visnu Dh 8 V 66-59 Those who destroyed trees had to pay the price , 

also to the owner Vide Yaj. II 228 for higher fine for cutting trees groining neap temples and 

- \ 

botlndaneJ. ^ . 

• P. 282' ( text ). t P. 238 ( text ). _ 
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QowB, elephants and honee, and 'what belonge bo a god a brRhmafla or a 
king~^heea are regarded aa artiolee of high value ' 

Here the same author describes open thieve 

Traders quacksi gambUrs, ( oorruptible ) aaieasors (and judges) 
tbose ^who accept bribes oheate those \?ho ( proIesB to) foret^ and 
Interpret portents and fortune, nautcA girfs ( or prostitutee ) those who sell 
ImitationB ( such as imitation peari* and jewels ) ( hired servantB ) refusing 
to do their worki those who profess to arbitrate (and make money by favour 
Ing one ride ) false witneasee, so also joggers — these are open thieves * 
BimHarly in another stprii (NRradap 223 w 2^) it Is said 

Open tideves are those who emjdoy false measures anil balances ( i e 
weights ) rooelTOTS of bribes, those who are full of tnoJo, impostors, 
women of D1 repute ( proetitateB) those who manufacture imitations those 
who make their livelihood by declaring how a person may bring about bis 
welfare ( i Oi who sell atutUsts eto )-^heB© end such like peroonB are 
oonsldered open thieves In this world* 

Bihaspali ( pp- 860-w 7 16 ) says t 

A merchant who sells articles after oonceallng their blemishes or after 
mixisg ( good and bad ones together ) or seUs ( old articles as new ) after 
repairing them should be made to pay double ( the price of ) the goods ( to 
the purchaser ) and an equal fine ( to the bng ) * 

*That pbyridan who> though unacquainted with drugs and spells and also 
Ignorant of the true nature of a disease yet takes money from the tick shall 
be punlBhed like a thief. Gamblers playing with false dice, naufcA girls 
those who appropriate to themsrives tbs long e toxesj astrologers and oheate- 
tbese rogues are declared to be liable to fine. Asse»ars proDounelng an un 
just decision also those who hve by taking bribes, those who deceive people 
that put trust in them-aU these should bo banished ( from the country ) 
Those who without knowing the lore of stars or portents, yet expound 
omen* to people should bo sodulously punished Those who, endowing them* 
selrea with staff and deer* skin, show thomselvcs oT to people ( as ascetics ) 
and harm mankind In this disguise should be corjiOTaU) punished by the 


U n. 970 aUodof to Umm thiToolAMcfoIoioTablsc, tbo tabjootf of thAll. 

3. Tlieao T«caei an Df P* ^ ^ Uaaa ( IS S2O-907i) dlrlda tbkTM loto two 
eUnct, FoUs'a (open ) and apraUi a ( cooecslod ) or prutlanDa. AkrijIUilttah msy 
nil nvy^ tbose wbo sot op orldanco that !■ no orldaoco. 

8. t>r JoUr txanshUet thoao who walk ladUgolw but that U 

notmuUtrt maiWtlldrt a^Tyttaja^ m those who IWe by teaching th* por 
lenmaoc* cl aurplcloiii c oi ctnoolaa. Oompon llano IX. asMOO lor op^n thletca. 

4 An o'jtiAl fine may mean oloa] to the prln or It may mean cijusl to the dctuUo 
that U to bo paid to the purchaaor 

C, Ylia Bandhlyana Dh. 8. n 10 19 and Mann TI tS lot tUQ and deertkia bolnf 
two d the pceoUax marks d a mnnyblm 
p WKUxtp 
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? iSng’s officeiS’ Those who, by repairing and pohshing aifcicles of small value, 

( make them appear as of gieafe value and deceive fehe ignoranfc should be 
^ 'fined' in pioporfcion feo the gam (made by them ). Those who make false gold, 

' - false jewels, false coral and the like should be made to return to the purchaser 
' "the price and to the king a fine double ( of the price of the article they 
" •professed to sell ) ^ If arbitrators cheat ( either party ) through friendship 
or covetousness or the hke motive and if witnesses give false evidence, 
they should be made to pay a fine double ( of the claim )• - 

*Vy5sa says " ' 

I;" ^ ^Those, who stealthily move about at mght, furnished with tools , ( for 
^Jobbery ) and. whose places of residence are not known, should be known as 
"'sebret thieves* 

The same author ( Yyasa ) says q 

j A pick-pocket, a house-breaker, a highway robber, a cut-ptlrse, he who 
steals women, men, cows, hoises and othei ammals — these are declared 
to be nine kinds of thieves 

‘ Sandhi ’ means ' the joint of a waU and the hke ’ Yajnavalkya ( ll. 274 ) 
says ^ i 

The pickpocket and the outpurse should be deprived of their two fingers 
( VIZ- the thumb and the index finger ) , for the second offence they should " 
, be deprived of the hand and the foot ^ 

‘ S^ndams^ah/ means ‘ the thumb and the forefinger*’ Manu ( IX ■ 276) sayS. 

' ' ' The king should out off the hands of those robbers who having made a 
hole in a wall commit a theft at nighk and should impale them on a shki^p 
^stake 

Brhaspati ( p 362 v* 17 ) says ! " 

So highway robbers should be bound and should be hanged by the neck 
from a tree The king should cut off the fingers of a cut*putse when he is 
^ caught for the first time, his hands and feet ( when caught ) a second 
tpne and he deserves death ( when caught ) a third time^ 

Afiguli ’ means ‘ the forefinger and the thumb.’ 

Narada ( p. 225 w. 16-17 ) states a special rule when the thief runs 
a'Waytakmg the booty -with him - 

't'. < ' 

1. ‘ Se who steals ammals'-tlus contains five kinds of thieves. 

2. ‘ Samdams'a ’ moans ‘ tongs ’ The Mit explams that the pioketpookot’s hand 
should he out off and the tong-like two fingers of the outpurse should be out off. For repeat* 
mg the offence, one hand and one foot was to he cut off, acoordmg to "V. R As they found ' 
the two fingers most useful m theft they were to he deprived of them. 

8, This last verse is Mann IS 277 On account of T5j. n 274 the fingers meant here 
are the forefinger and the thumb though the plural ‘ angullln ’ is used m Manu. The 
Mayfikha seetns to have read ‘angull granthibhedasja. ' 

* P. 286 { text ) " " , , , 

V. M. 33 
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^In 'whos&Boever land ( range or ]nnxdloiion ) a theft takes 
ehotiM try to catch the thief or he shosld be made to pay ( the price of) 
the thing etolen, if the footmarks haye not gone out from that or 
range ) "When the footmarks (of the thief ) are not seen anywhere n jfg 
after leaving the j^ace ( where the theft was committed ) the king shonld 
make neighbonrs, the guardians of the roads ( marches ) and the govemors 
of the district pay ( for the stolen goods ) 

TijSavalkya ( IX 279 ) also says t 

The Tillage shall pay ( the price of etolen goods) when the theft took 
place within its own borders ( provided footmarks are not found to go out 
of the village ) or ( that village should pay ) to which the footmarks (of 
the thief ) are traced if ( theft committed ) beyond one krot'a from the 
vOlagej then the five (surrounding villages) or ten vUlflgee should pay* 
On the point of kidnapping women Vyfaa says 

The kidnapper of a woman shall bo bnmt on an iron bedstead with 
a fire of graaa ( or weeds ) The kidnapper of a man have his 

hand and foot out off and bo exposed in a thoroughfare * 
fiphaspati ( p* S6i v 19 ) sayfl 

A oow~stealer shall have his noso out off and be (dunged into 
water after being bound 
Narada ( p, 227 v 28 ) says * 

If a mao kidnapped a married woman his whole wealth ( was to ho 
oosfiMatad by the king ) but 1/ be kidnapped a maiden bo tboold bo 
killed For a theft of barscs elephants and meUls, the king should take 
( the whole wealth ) this is the view of B^haspoth 

The word earrasyam is to be repeated ( m the second half Terse ) 
Vyfisa says 

Of a thief of cattle half the foot should bo out off with a sharp wotpou 
\ KSreda ( p. 227 v S9 ) says 

On him who steals a Urge animal ( depbent, horse ) the highest 
fine shall be inflicted the middlmg on him who steals an animal of middle 
sixe and the first for theft of minor animals 
Manu ( VIH 820 ) says 

On who steals more than ton kumbhat of corn corporal punishment 
shall be inflicted In other cases ( I e theft of one to ten kumbAos 
of com ) ho ihoold bo fined cloven tunes as moeb ( as the price o! stolen 


L V B. eryULas TilUgo M bosdmao of the vlUage white UlU exyteloj It as 
TlHagera 

S. Compaio Bf p. 9C2 t 18 

8. Kirada has only Iho flnt hsU Compare Usoa VllI 8II9< The coatUcl ohoct 
pOBtehzDeots between ^rtetis snarite Is dao to eoasldmtlons ot tbo castes ol the IhkTr*. thdr 
i^n i poor or weU>efl tod the worth o! the objeat stoles Bo says V n. 

P JSOitext) ZV *3T (Uxtb 
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corn ) and shall pay ( to fche owner ) fehe price ( of sfcolen corn ) ^ 

A knmbha ’ is equal fco twenty prasthae. The same author ( Manu 
VIII. 323 ) says • * 

For stealing the principal among pieoious stones ( the thief ) deserves 
corporal punishment.® 

Narada ( p. 227 v. 27=Manu VIII. 321 ) says 

For stealing more than one hundred palae of gold, silver and the like 
or for stealing the finest clothes oi all precious gems corpoial punish- 
ment ( shall be inflicted ). 

Manu(Vin 321-322) says • 

The cutting of the hand is approved ( as the pumshment ) for the theft 
of more than fifty palas of gold, silver and the like oi of the finest 
clothes ; for stealing less ( than fifty palas ) the king should impose a 
fine eleven times as much as the price ( of the stolen thing ). 

Yg]. ( II 270 ) says : 

A brahmana ( guilty of theft ) should be branded and banished from the 
kingdom ® 

'"Manu ( IX. 240 ) says • 

The first ( three ) classes, if they undergo ( the proper ) penance ( for 
theft ), were not to be branded on the forehead by the king but were to be 
made to pay the highest amercement ^ 

Yajnavalkya ( II 270 ) also says 

The king should make the thief lestore the thing stolen ( or its priqe ) 
and should infiiot on him various kinds of corporal pumshment, 

Narada ( p 206 v. 19 ) says 

Those also who give food and shelter to thieves who run about ( to 
avoid punishment ) and those who being able ( to arrest them ) allow' 
them to escape incur the guilt of thieves.^ 

And they are also liable to the same penalty. 

Here ends ( the section on ) theft and robbery 


1. Kumbha was a very large measure >of corn about the exact extent of which there 
was great divergence of opimon Vide votes to V M p 412 The Mit. says that a knmbha 
was equal to 20 dronas, while Apararka says it is equal to two dronas The V E says it is 
equal to twenty prasthas Mayukha follows this Aooordmg to some, twelve prasrtis made 
a kudava, 4 kudavas made a prastha 

2. Kullnka explains that ‘ vadha ’ may consist in flogging, mutilation or even 
capital punishment according to the status of the person robbed and the robber 

8 The mark to be branded was a dog’s loot. Vide Manu IX 287. Vide next verse 

also. 

4. For prayas'oittas for theft vide Manu XI 162—168 and Yaj HI, 257'-2o8. The tex^ 
of Manu has ‘ sarvavamSti ’ (all classes) 

6. Compare Manu IX. 278 and Ya]. IT 276, 

* p. 238 ( text ). 




Now besfini ( the tectton on ) heinont offoices 


Nir&dA ( p<202 t 1 ) nys e.botit the natare of t 

‘Whatorer act Is performed by force by those who flfe poffed up with 
( the pride of ) etrength la called eShaea ( a heluoua offence ) , eohos here 
means strength ^ 

BThaspftti ( p. 8^ t 1 ) sayt 

Homiolde theft aaauU on another man e wife and the two hindt of 
(tIe* abuse and aaaaulfc) — these are the four kinds of rfAow 
* TJbhayam means both abuse and assault NSrada ( p 203 vr ) 

»yff 

Destroying frulta roots, water and the like and implements of 
husbandry throwing away or reviling them and trampling upon them — 
this IS declared to be tfhosa of the hist degree destroying ^ olotbes. 
cattle food or drink or household utaneila it declared to bo middling 
sKbasa taking human life by poison weapons or other means, assault on 
the wife of another and whatever else endangers human life is called 
tdhaia of the highest degree 
YSjHavalkyft (IL 373) say* 

The king shall oatiae to be impaled on stakes those who makp pthm 
oapilve those who ( forcibly ) carry away hoisea and elephants and wbe 
till others by force 
Bfhaspoti ( p. 8&d v 30 ) sayv 

Those who are openly murderen and those who are secret a^saisiDs 
■hall bo put to death by the king by various modes of eotecutlon after find 
lug them out and after confiscating their property 
The same author (Bfbaepati p 8G3 v 31) says 

Where several persons in auger beat a single individual (and kill hlfn) 
that man is declared to be the murderer ( and snffears the punishment for 
murder ) who strikes ( the victim ) on a vital part ( i e. who givot the fatal 
blow). 

^EEtytyana says 

One who commences a tithaia. or tids It, or who gives instmoUonsas to the 
vray (in which it may bo committed) who gives asylum or /omiihea 
weapons or food to erll'doers who advisee fighting who Incites to the 
destruction of the person (killed) who connives ( at the commission -of 
an offence) who speaks ill ( of the person klllod io ) who opproves (of 
the offenders act) who Chough able ( fo prerenf an offence) does noC 
forbid it — an these ore (practically) perpetrators of the deed (The king) 
should prescribe for them suitable punishments according to the capacity 

X, 6t«js aoft dliUiiffaUk«d trom tUoio. Id tin Conner tben It no lui ef totce 
BT cf cnlnf U } la iPao tbers li oh o( force or Ihmt of the w d lU 
p VO ( toxtj T P 310 ( Uit ) 
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of each offender.^ 

Naiada ( pp. 203 >-204 vv. 9-10 ) sLafces a speoiaj rule as fco fche punish- 
ment; of brahmanas 

This 13 the law of punishment ordained for all (classes) without distinc- 
tion, save only corporal punishment in the case of a brahmana ( offender ). 
A brahmana (offender ) is not liable to corporal punishment ( such as mu- 
tilation} death)' The punishment for him ( bi'ahmana offender ) is shaving 
of the head, banishment from the city, branding him on the forehead with 
the mark appropriate to the crime and marching him ( through the 
streets) on an ass.® 

A brahmana, even though an dtatdyin ( a felon or desperate chaiacter ) 
was not Co bo killed, since Sumantu says * there is no sin in putting to death 
an diaidyin^ e\copt cows and a brahmana.’® Katyayana says 

According to Bhrgu there shall be no ( prmishment of ) death in the case 
of a felon, who belongs to the highest class and who is endowed with 
austerities and study of the Vedas and that ( the punishment of ) death ( is 
prescribed ) for a sinner of a lower class ( than a brahmana ). 

^The same author says • 

' • He who makes ready a sword, poison or fire (for perpetrating a crime ), 

also one who raises his hand for an imprecation, who kills by the ( recita- 
tion of ) incantations contained in the Atharvaveda, who is an informer 
of the king ( whereby another man may lose his life ), who assaults 
( or violates ) another’s wife, who is intent on picking out the weakest 
points ( of others ) — all these and the like should be known as dtatdyvne * 
Vasistha ( III 16 ) also says 

An rncendiary, a poisoner, one armed with a weapon, one who robs 
another of his wealth, one who snatches away another’s field and wife- 
these SIX are atatayins* 

As to what Mann ( VIII 360 ) says 

One may certainly kill without hesitation a man who comes upon him 
as an atatayin, whether he be a teacher Or a child or an old man or a 
learned brahmana ’ 

and as for the text of Katyayana ( same as Vasistha III 17 ) 

‘ one may go on to kill another who approaches as an dtatdyin ( i e. 


1. ‘ Who connives ’ — This man is not able to prevent the offence, but he does not 
raise even a vain protest nor does he inform others of the intended sahasa 
, 2 As to absence of corporal pnmshment for a brShmana, compare Gautama XII 48, 

Manu Vni 879--380, Baud. Dh S I 10 17 As to the marks branded for the several sms, 
vide Manu IX 237 and Baud Dh, S I 10 18 For the several punishments appropriate to a 
hrabmana offender vide Baud Dh S I 10 18, Gautama XII 44 and Manu VIII. 879-380. 

3 The text of Sumantu is vanously read and mterpreted Vide Vir p 22 , 

4. ‘Atatayin’ literally means ‘ one who goes with his bow strung’ (i. e ready to 
fight ). Erudra is called atatSyin in Va] S 16 18 and Kathaka S. 17 12 Atharvaveda I, 
19, II 19, III. 1 and 2, VII. 108 wepe employed as charms against enemies, 

• p. 241 ( text ), 
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with & felonious intent ) ore if he bo one who haa tborougbly maater* 
ed the Yedaa, thereby he doee not incur the rin of hrShmana murder 
theee ( two texts ) are ( really ) meant to apply to an ItaUSyin who Is not 
a br fihma ^ a os the uee of the word ‘ api ( even ) and vfi show* ' The 
refarenoe to the brShmana is in the nature of an a /ortiort argument* as 
in even a brfihmaija if an Statfiyin may be tilled what then of another 
This ifl the explanation given in the Mittipart,* since Gfilava says : 

He who kill* even a learned brihma^^ who approaches as an Btatgyin 
raiaing his weapon ( to etnte) doee not become the murderer of a learned 
bilhinaija he would be so If he did not kill birr) 
and since Bphsopati says 

He who kill* a biRhmapa fdon versed in the Vedas >nd bom of a good 
family does not ooznmit a brShma^ murder he would be guilty of 
of bttthmaija murder if ho did not kiU him 

The oonolosion of the OandrlkS ( L e. Bmjti-candrIkB ) is that oven 
a bifthmayt felon coming to kili a man is by all mean* to be s1*in 
that a brShmaqa who steals one * field wife or the like ( and is 
therefore a felon ) Is not to be killed that a kfatnya and the root 
In thnQar droometanoee (1 e stealing afield or a wife) are to be 
kiUed And this conclusion ( of the Oandrikl ) U proper ^ KiDeo the 
text* of Hanu, Eltyiyana, Gftlava and Drhaspati referring as they 


1 ThssQ two TSEM vaiy tauoh axerelMd the minds d amdant vdtara Uaoo XX. 69 


by* down that than !■ no exylaUoa It one IntaatUcoially kUla a tolhmapa and In Mano IT 
thsrs li an lajnnotlan not to kiU om • gwru. pannU, brithmapai aM oowa. Tbenlot* 
IXazni TUT &60 U Utonllj taken as a viiM would oonlUet with Mann IT 109 and YI* 69i 
Bnt really X>n p VUL aSQ la «p artAarCdfl InUann 7lIL]B46>3491tUBild that anyone of 
the first three niinns may t*Va Qp arms whan Umo Is hlndraneo to dbanna ex In sell-deftooe 
0 for protaotiog women and h»-rhrw.pM and that 11 he kflls anyone while doing this thm Is 
DO sin inaurred. Then 350 says that one may kill an Itatiyin whsthex he b« a Boro eto. So 
these words do not oontalo a r{d*< saying that satw most be killed when hs U an Uatlyln 
Tbeae words only oonrey that eren a yKr« may hare to be killed, what td othsxi 7 Sock 
partloles as ral (InthsTedss) or t* are indleatire oi an orlAoifada (a la nfl at or y ox 
tflxt ) ^do J almlp l I 9, T and M-UT vide notes to V !£• FP» 41fl*419 
lor detailed ezidaoatlom 

9. Eblmatlka U dexlred Irom the words klm'nta )tolmv(fta ttiUyo b a mazla 
used where a coDelotlon wlU a /er<lorl loUow as rogardi certain matters when It b eon* 
yy=i<i.l that it does follow In certain other Iru Important et lets obrleos matiets. 

S. The condnslon Ql the UlL Is stated on Ytp n 91. 


4 Bhiflpa ordinarily means a child In the womb but bhrOpa In OUara ]■ 
axplslned hr ^ 0. as brfbmapa and by the VIr an sicenrol brthmapa Aeoctrdiagio 
the Baodhlyana Orhya a a bhrBp a la cme who knows the wbob Vedlo lc« o< hli s'kkhV 
DP to sQtia and prsTaefttuu 

a. Vide DotfS to V JL pjw 419-490 for the tIows of the Smrti-eandTlil, NlUkappia 
sTJTrrores of the three pTO^tkms of the Caodrlk*. hot aa will bo soon a little lower down be 
ad^ a qualification to iha first protoeitten ol the Caodtlk* Tit that Ihooih sn lUUyl 
btttmana mar be kiUed, that bolds good as rrfrude jmst acta, bot In the pTwenl Kail age 
as Itatin brJhmapa caniwt bo killed eren In sell-dcfenee. In blsNlU mayukha Klbkapjb* 
approre* of the three ptopoeltkma c4 the CaedriU srilhout qualification, 

P, 919 (text) 
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tlo to n pirlioulnr felon \i/ one who is inlcnl upon a Killing a person, it 
is riglit to hold thnt they are (in the nature of) c^ooplions to tbo prcvi- 
ousl> cited texts of Sunmnlu and Katsiixnna that are in the nature of 
a general proposition ( ahoul felons ) ' As for the text of Brhaspati 

hcj wlio will not Kill a felon of tlio highest class that is endowed with 
the best religious conduct and Vcdic studj, though ho desorvos death, shall 
nciiuiro the merit (of the performenco) of a horse siicnfico, 

that too has icforonce to a felon other than one intent upon killing that 
man Moreover In the tc>^t ‘ excellent hruhninnas o\on though felons 
aliould not ho Killed ( even ) in a fight that is just ( or approved by the 
s^fistras ) * the sluj mg of a hrulmianu felon intent upon killing another is 
forbidden. Tins jiroliihition (about Killing anutaluii hrahinana) m the Kali ago 
would ho unnicamng if it (Killing an utitnyi hriihmana) wore not enjoined ns 
an act to ho done.’ Foi all digests ( on dliarmasVistra ) establish that tbo 
prohibition of certain acts in the Kali ago fell within the pin view of enjoin- 
ed acts ( ns roganls former ages ) on account of the proper significance of 
the word dharma occurring in llio text 'the wise doclnrothat those dharmas 
(enjoined acts)aro to he axoidcd in tlic Kali ago’ Thorofoio in the Kali 
ago a felonious hrahmann e\on though intent upon killing a person should 
not ho killed ( even in soU-dcfcnco hj that man ) , hub m other ages ho was 
certainly ( allowed ) to he ’‘killed ; however a felonious liriihmana dilToront 
from the preceding ( 1 0 . one not coming to kill ) was not to do killed 
(i. 0 killing him was forbidden) in all ages, while all felons wdiatovoi of the 
Ksatrija and other classes arc liable to bo killed m all ages* This is a bare 
outline ( of the subject ) 

Brbaspafcj ( p. 363 vv. 25-28) declares llio pumsbmonts for soiiiing articles 
of the lowest, middling or best kinds 

One who destroys or btonls implements of husbandly, flowers, roots and 
fruits shall be fined a hundred or inoio ( up to tw'o hundred ) according 
(to the nature of the property) One who destroys or steals cattle, clothes, 
food, drink, household utensils should he punished with a fine of two hundred ' 
or more In the case of women, men, cows, gold, precious stones, the pio- 
perty of a deity or of a brahmana or of women and m the case of other 
precious things the fine shall bo equal to the value ( of the fching*sfcolen ). 

1. Tho loxlB of Sumantu and KafcySjana m general terms gay that an Statayl 
brahmana should not be killed , the four texts of Mann and the other sagos partionlarly 
refer to a brnhmona approaching for killing, therefore they restrict or modify the general 
rule The maxim is ‘ sSmSnyam vis'osonn badhyato ’ ( a general proposition is modified or 
restricted b}- a particular one ). 

2, A niscdha only prohibits what would otherwise follow as a matter of Oourae. Vide 

p. 281 n 8 above Since utatuyibrahmana^vadha is forbidden in along with several ' 
other matters, all of which are spoken of as dharmaa proper in former ages, it follows 
that such a vadha was a dharma in former ages, * ' 

• P. 248 ( text ). ’ ' 
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lOr double ( the prloe ) Bhall be inflicted by the Inng ha vmg regard to the 
offender, or the thief flhall bo caocutod to prevent a repetition: ( of the 
’ooffenos ) j 

XaiJ^eyMn 'tneanff atrldhafaft the word ‘ vtt ( in the last half ) i is 
^^4^3 li the Bans* nf era ( certainly ) itadina atfys that tbeae te^ refer 
ttf the rfubjfeb of od^sa ( and nob to tteya) on acoonnt of the proper' signl 
fioanoe of the wordfl ' vlnSa ayan (-destroying) hsrta (a robber)/ -j - 

TSiStkVsUcya (iLIJSl) atertes the pimiehiaent for him who Jnoltee a 
roan to a stttosa " ^ pj 

c Sb ‘who cansee the commiaEion of a Ahasa ehottld be made to pay li fine 
c donble ^ of what the offender himself hae to pay ) He who another 

oj[ td oStnmit *dA<wa ) by saying thus I shall pay shall bo msde to pay si 
fine four timea so mnoh,^ 

I>yaiguijyam and dfcnrgmjyam mean donble or quadmiile of what 
iihposed sa o fine on the actual offender Msnu (VHI 878) lays down the ’fino i 
for "hjin who by force enjoys a Tfrtnom brthmaijn woman * 

brahmapa enjoying a guarded htShmaijA woman against her will whuH bo ^ 

^ fined a thaosand papas * ^ ^ 

^ But if the orime bo committed by a k/atnya or the like agalnt Mioh a 
btfihmapa woman, B^baspati (p 866 y 10 ) says 
, ( tTbe king ) shall confisoate tho whole of the wealth of him who forcibly ^ 
TiolatoB another « wife and having caused his penis and torotum to bo out ^ 
pii he phftll cause him to be paraded ( In tho streets ) on an osa. 

Kfanayek ( In Efbaspati) means enjoys another e wife As wgatfls; 
rapeof a woman of the same caste by a man of the k^tnya or other caste 
or by persona who are offsprings of an anvloma marriago or offsprings of a 
prstiloma mamage Kttyftyana dedaree the punlshmont 
^ ‘Whbn a man has forcibly enjoyed a woman ( the king) should {nflict 
death on Him since that set is ( a gram ) transgression of proper conduct 
The tamo author ( Kityttyana ) says 

'When a woman has been enjoyed against hor will she shall bo kept in 
, tho bonso wdl guarded her body being m a slovcmly ( or dirty) state sho 
should sloop on the ground ond ebould roooiro bare maiDtonanco ( to keep 
body snd soul together )* 

Tho same author ( KAtyttyana ) says 

She who has boon enjoyed by a man of a lower class is to bo abandoned 
' or may suffcr*dcatlv 


1 I thaU pay —Uii* means •llher a nward U> Ihe olIunlcT oi that hs aottfd pay tbf 
fine Jmpoaed on tbt wrotudoct. 

^ Ocaided means either by her bosfaanA «r by her evo v«ws c4 cbuUly It 

2 ThU Is By ^ W7 T 10 ' 

F 91« f tflxt) 
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HEINOUS OFFENCES 


265 


‘ Vadha ’ i6 should be understood, was fco be effected if she was a con- 
senting palty-^ Naiada ( p 203 vv 7-8 ) states the punishment foi sahasa 
of the lowest, middling and highest degrees 

The punishment for a sahasa of the lowest degree must be a hundred 
panas at the least in piopoition to the act (i e the giavity of the offence), 
^Vhll8 for a sahasa of the middling degree the fine prescribed by those con- 
versant with the sastras is five hundred at leaS\ Por*' sahasa of the 
highest degioo a fine of not less than a thousand n.\i darned ( Besides ) 

' death, confiscation of all property, banishment from t^ wwn, branding and 
amputation of that limb ( with which the crime was committed )— these are 
declared to be the punishment for sahasa of the highest degree 

The direction ( in the smrtis ) to inflict death, mutilation and the like is 
addressed to the king and to none else, since he alone has the authority ( or 
right ) to inflict punishment 

Thus ends ( the section on ) sahasa. 


Now begins ( the section on ) adultei'y.^ 

forcibly enjoying another’s wife being a sahasa, the ptinishment for 
it has already been stated. But as regards the en]oymenb of another’s 
wife of the same caste by fraud Brhaspati (p 366 v. 11 ) says 

When a man enjoys a woman by fraud his pumshment will be the con- 
fiscation of his 8ntire,-w8alth and he shall then be branded with the mark 
of the female private parts and be bamshed from the town. 

‘ Sarvaharah ’ means ' that which takes away the entire property.’ 
This pumshment applies in the case of a woman of the same caste; in the 
case of a woman of a lower caste, ( the punishment is ) half of this , in the case 
of a woman of a higher class ( than the adulterer ), it is death. And similarly 
the same author (Brhaspati p 366 v 12) says 

Half of that punishment that is prescribed for ( adultei’y ) in the case 
of a woman of the same caste is imposed, when the woman is of a lower 
caste : but for connection with a woman of a higher caste, the punishment 

g 

for the male is death. 


‘ 1. If she consented to her being enjoyed by a man of low caste. It is also possible to 

take it in the sense ' if she consented to submit to death ’ 

I" 2 Vide Bain v. Oovmd 1 Bom. 97 at p. 116 where it is said after referring to the 
Idayukha that adultery was regarded and punished as a crime of a grave character. 

8 This verse preschbes punishment for the male, but says nothing about the WOinan. 
'P. 246 (text) < ’ 

V. M. S4r 
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ITbo BatDO author ( Bfbaspeij p B66 y 9 ) presonbes the ptmlahmont 
for tho three fands of adultery -viz lowest middling and highest » 

For these three ( gradations of adultery ) the first middling and highest 
fines shall be Infiieted respeotiydy eyen higher fine may be awarded if 
( enjoyment Is had ) forcibly in a lonely place ' 

*Manu ( VI II. 8M ) lays down the punishment for a vioioufl man having 
a talk with the wife of another man 

If a man engages Idmseli In a conversation with the wife of another 
when he had already been aoonsad of ( similar ) ofienoee ( with regard to 
her ) he w}iw.Tl undergo the first amercement * 

In regard to oonyersation between a man and woman who have been 
both forbidden ( to talk ) by thair parents and the like Yijfiayalkya ( H 385 ) 
says 

A woman ( talking ) after being forbidden shonld be fined a hundred 
pafuu while the man should be fined two hundred whan there is prohlbi- 
tiou ( addressed ) to both the punishment for both Is the same as In 
adultery 

The first half of the verse refers to prohibition ( addressed ) to each 
separately while the latter half to prohibition addressed to both Tlj^valkya 
( Jl» 338 ) states the punishment for intercourse brought about by mutual 
desire 

‘When ( the adultery is ) between members of the same caste the 
highest ameroement is the penalty for an anuiema intereourse (adultery 
'fnth a woman of a lower caste ) the middling ameroement ( is the penalty ) 
but for jmifUoma Intercourse (adultery with a woman of a higher caste) 
death (is the penalty) for the male and the lopping ofi of the ears and other 
limbs in the case of the woman * 

Kityiyana says 

In the case of all offences women shonld pay half of the monetary punish- 
ment which U presonbed for a male, when ( the punishment ) for the male 
Is death, ( the punishment for women ) would be cutting off a limb 

'With regard to interoourse with a biihmapa woman leading a loose life 
Monu ( Vm 378 ) says 

He would be liable to a fine of five hundred for Intorcouno with a 
consenting womam 

1 The threefold |rftde« of adultery »to made at rcfiidi aoarS#:»Ja { ride Ilf p SCS 
yt S, 5-'8 ) Tberdoro the lourth quartet aa read lo do t«rt U Irrtleranl aod Ibo readluE 
^AxatlyldHlM of ApoHika aitd otben la better It tneani blgbtr fiita may betoflleted 
oaarleb mam 

a, Rut dew wai no obJeoUoo to lalb with aoothm'a wife tor a rtaacnable eauao aod 
U tber* had been DO prorkrua charge. Vide Waoa VTll 645. 

-a, ThelOt, eenflrDCf thitterae dllfewntly Vide Dotea to V U. pp. tttrttT 
P SW ( text ) / 
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ADULTERY ' 


26 ^ 


^This rofors to a woman of tho samo oaste Tho same author ( Mauu Vllli 
385 ) says as regards CiMiloma mtorcouiso with women of loose oharaotei V 

A brahmana having inteicourse with a ksatiiya or vaisVa woman wht{ 
is unguarded or with a s^fidra woman should be fined fivo hundred panas 
and a thousand panae if he has intercourse with a woman of the antyaja 
class.^ 

As to the text of Manu (VIII 383) * a brahmana should be made to pay 
a fine of a hundred panas, if he has intercource with guarded women of the 
two classes ( ksatriya or vaisVa ),* it refers to a chaste woman. Manu 
(VIII. 374) declares the punishment of a s'^’Edra for intercourse with a woman 
of a higher caste I 

A s^lidra having intercourse with a woman of the twioe-bom classes- 
whether guarded or not shall lose the ( offending ) limb and his whole estate 
when the woman is unguarded and loses everything ( including life ) if the 
woman is guarded. 

The meaning is . a s^fidra having intercourse with an unguarded woman 
of tho twioe-born class is liable to have his penis cut off and all his property 
confiscated, but if he has intercourse with a guarded woman he incurs the 
confiscation of all his property and death. Gautama ( XII* 2-3 ) says * for 
adultery with the wife of the preceptor, the man’s penis will be cut off and^ 
his whole property will be confiscated , and if the woman be guarded, there 
IS the additional (penalty of) death.’ Manu ( VIII 376 ) says 

‘ When a ksatriya and vaisVa have sexual intercourse with a brahmana 
woman, who is unguarded, the vaisVa shall be fined five hundred, but the 
ksatriya one thousand.^ 

The same author ( VIII 377 ) says 

f Both of them ( ksatriya and vaisVa ) however, if they commit adultery 
with a guarded biShmana woman, should be punisheddike a s^ldra^ or bo ‘ 
burnt in a fire of dry grass. 

The same author ( Manu VIII 382 ) says : 

If a vaisVa has intercourse with a guarded woman of the ksatriya class 
Or a ksatriya has intercourse with a vaisV® woman ( who is guarded ), both 
of them deserve the same punishment that is awarded ( for intercourse ) 
with an unguarded brahmana woman* 

The meaning is that the fine is what is inflicted for intercourse with an 
unguarded brahmana woman Vasistha ( 21. 3—6 ) says ‘ if a ksatriya has inter- 
course with a brahmana woman, (the king) shall throw him into fire after' 


1. Antyaja woman would be a woman of the untouchable classes such as leather 
workers, eSndalas &o Vide notes to V M p 27 

2. Read ‘ yadaguptam ’ ( yada+aguptam ) in tho text. 

3. i e. with the loss of tho poms, all property and'flfe. 

• P. ?47 ( text }. tP. 248(te?th 
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hjivuig fei&d him up m leAVffl of fiftra gross the same ( puniahtnent shotild be 
■fiWardQd) if 5 vais^ has mterootirte with a kpatnya woman and a i Cdrtt 
with ]c^tnya orwaisya woman. KSrada (p 179-180 w 78-76) sayi 

The mother the mother a sister mother in<law maternal nnole t 
wife, father s siater the wife of a paternal uncle, of a fnend and of a 
ptqin the sister Bister b fnend daughter in«law daughter the wife 
of a preceptor a woman of the fame ffoira a woman who has come 
for an asylum or refuge, a queen, a female asoatfc a nurse any chaste 
woman and a female of the highest caste— when a man has mteroourse 
with any one of these women he is said to have yiolated the preceptors 
bed for snoh a crime no pomehment other than exaision of the penis iSj 
ordained ( m the smptis ) * 
tSiSavalkya ( lH 232-283 ) also aaye 

One who has interoourse with his father s or mother a sister maternal 
nnole a wife or hig own daughter in-law or with his step-mother or 
sister or his preceptors wife, or daughter with his own daughter be- 
comes a violater of the preceptors bed His penis Bhonld be out off and 
he should he put to death and the woman also ( should be to death ) 
If she was full of lust (lea oonsentiDg party ) ’’ 

*Thu punishment is not to be Inflicted on a brBbms^ since Bfbaspatl 
in his section on brBhmsi^ says ‘ 

The king should brand with painful punishments a br&hmapa who bod ^ 
started on the path of haying interoonrte with another i wife and should 
hs.nii'h him One not a bt&hmaga deserves for adultery any ponlihment up 
to death* 

S^afikha-Iilkhita say * with whatever member of tho body an offender 
commits an offonoe very member of bis should be cut off except m tho 

case of o hrBbmapa TSjuavalkya ( U 290) declare* the punishment for a 
biflhmaps when he his intercourse with a female alave ond the like 

A man having intercouraa with flUoruddAd slave* and bhujifyis ibsU 
be made to pay a fine of fifty papas oven when intercourse with them 
may bs unoblectionable ( on the ground of caste Ac* )* 

Avaruddhlh are those that are forbidden by their maitor do have 
intercourse with other moa Nltmda (pp ISO-Bl w 78-79)say* 

1. Th* Y R. njB that mother meant tlrp-molher hfim. It U U) be noted that 
luUrarnm with • lomalo ateolle Ii pal by Nltada on a par vJlh lne«t. M»na VIIT 3C3 
treats It on • level with InUrreoume with wire* ol actors and slnRors and panUbce (t llRhtly 
Vide n}tc> y S). IL 3P3 qnoted at tbe end of the sKUoa on adollery 

S. The text of lij. and the 3fa) ukha Ibatron are <iuofcd in <8 OsL CIS I It. at p. C3f 
and In t Aoihthof IS Dom at p. 33 a C. Vldealjo y/dfbard r / la 4 IVun 

646 at n*- According to lb* Jilt an orormfjfia li on* who Is ot J wcd bv her master 

«t bomo torserrlce and wbols loibldilen to hare Intercootie with other mate* 
wbll* a bhnpiTl Is a coocaUn* kept by tb* nuulor blrnieU VId* Raf Aayatai f pai 
A.lM«WBooj GOIal|>.eilf«U«iBeanloBol amnddhi. 

P 310 ( text ) 
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Intcrroiir^o jicinilttril Avifh i ^v^nlon wnmnn who holonga to nnofclior 
lht\n ll»o Infiliinnnn cn'^lo, oi with :> prn‘5litnti:), n fonmlo ‘^lavo or a fomalo 
who Inq Ipft her fnunh, if Ihe'^o holon:< to « lowm casto,' l)ut infcorcourflo 
J'! not pcnmftrtl with (auch) vo’nrn if Mioj holoiip to a liighor casfco. 
When, )jov\cvei, anch women are hept misLre'.qoa (of another man) inter* 
conr-^r with them h aq onlpihle iq 'Mlh mothers wifo^ 

Tlie won! ' nhiwhnnni * i> in affnimto of the woid ‘svainni’,’ fiimnni 
means 'one wlio is indepeiKh'nt niul In'* ficn inlercourso witli inen'j * mn* 
tilsini ’ jq ‘ n woman wlm hw I^ft hei fnmilv and has free intcicourso with 
men. yumavaltNa ( II. 20 { ) qT\s 

If u m m ins connection willi an nvifya ( nntoiiclialilc ) woman ho should 
I'C limndul with an oh^oi'iio mavk and immslicd , similarly a b tidra is 
liahh' to ho hi.mded onl\ if he does the Biino, bnb if an aniya ( untouch* 
ahlo ) ha\c intoiconuo with an drifil woman death ( n tho penalty).* 

'When the s>'\unl inlercourso is wilfully bronglit about by a woman, 
(she hemp the nppreseoi ) Niinda*’ states the punishment for her; 

When a woman eomes to a man's house and has intcrcourso with him 
after cvcitine Ins passion by touching him and the like acts, sho should bo 
punished^ and halt of hei punishment should bo inflicted on tho man. 

Yamn prescribes the punishment for women of tho hruhmana and other 
castes foi int'^rcourso with s'lidia males or tho liko : 

The king should have tiiat woman do\ourcd by dogs at tho placo of 
the CKCCiitioncrs ( cundalas ), who, being ovcrpowoicd by passion, seeks 
a s'Gdm ( foi jn(orcoiir-.c ) ^ That bruinnana woman wdio resorts to 
vais\a or ksatrija (for intoicouise) would hayo her head shaved and shall 
ho marched on an ass ( llirough tho Btreots ) ^ 

' Vrsala ’ means ‘ a s'cdr.i ' vadlijaghatinah ’ means ' executioners 
tlio moaning is 'at Llio place whoio executioners In o ’ lu tho Candnka 
( 3mrti-candrika ) it is said tlr't this fine is inflicted for excessive attachment 
( to the paiamour ) Yujuavalkj'a (II 28S) declares tho means of determin- 
ing ( tho fact of ) adultery 

A man is to bo held ( caught ) as guilty of adultery by tho fact of his 
caressing tho hair of another's wife or by fresh signs of lust or by the con- 
fession of both 

i I 

1. ' NiskSsinl ' IS explained ns ‘ a female slave not restrained by her master ’ by 
JKdbavncSrya and otbors Tho Maj uKba follows the Slndanarntna. 

2. ‘Aryn’ woman means ‘a woman belonging to Iho tbreo higher castes * Ap Dh. S 
II, 2. 3. 1 and 4 distinguishes between Arya and S'udra Tho Mit and Vir. read " 

‘ nntyn ova ’ which means that tho s'udra would himself become an antyaja. Tho force of 

‘ eva ’ IS this that he as not liable to bo punished. 

3. This IS Br p 8G7 v 15 ' , 

4. Her punishment would bo tho same ns is prosonbod fora male who prakes tho 
oyorturos, 

5 Compare Gautama XXIII, 14 and Manu VIII. >871. - 

• P. 250 { text ) 
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i'roin the exproeiJon dv»yoh ( occurring la TS] ) it foUowi that even 
U one of the two admlU adaltery there la no oertalnty Ab regards slander 
YijSavalkya ( IL 289 ) says i ^ 

ffor uttering a ( true ) slander about a woman a m&p should bo fined a 
hondred pa^u and two hozidrod 1 / he make* a false aoouiatlon ^ ^r Inter- 
course with boasts he should be made to pay one hundred one who 
hM Intercourse with a distressed woman ( even 11 ehe bo one s own wife ) 
or a oow should be fined the middling amercement 
Also ( YBi n 298 ) 

U a man has intorcouTBO with a woman In an Improper part and U one 
voids excrement betore a male tbe fine* is twenty lour pa^aa and the same 
(is the fine) for interoourse with a female asoetio * 

‘ DloA m means distressed womam even one's own wife. The mean- 
ing is one who voids exorement and the like before a woman. 

That ends (the section) on adaltery 


Now hegini (the section) osdades of hnsbaDd and wife. 

Punishment for the husband • abandoning a wife possessed of good 
qualities is thus dedared ** 

If a man leaves a wife who ii obedient not sharp-tongued tkOfol, 
poeseaied of >drtues and tolely devoted to her husband* tbe king tbonld 
place him ( on the right track ) by means of punishment 
YBjSavnlkya ( t 76 ) says 

He who deserts a wile that eames out his eommauds, who Is diligent* 
mother of an exodlent son and speaks i^easantly shall be compelled to pay 
the third part ( of his wealth to her) » or If be has no wealth be shall be 
compelled to provldo maintenance for her ^ 

21ie same anthor (Tli I 77 ) says with regard to women 

'Wives should do the bidding of their husbands This Is the highest 


X. Both tbe IQt. aod Apaxlzla take ilzi M mianlDC maiden hn«. Klrada(p.lTt 
T 8Q ) ensometaUs tbe dofa* of m aidant at aflUcUon »tlb a ebiockle et dli^Unf dlteata, 
dtjormlty Um of lirfinltj by aexsal inUrcoorte. balDg vltktd, btrlni tbs beart flzad on 
■fttne one elee> 

I. KiUkafqba teemt tobare Ttad cuxifam. Bat Mlt, Apaitrfca, FarlLandVlr 
Rtd aa In tba taxt. 

A Tbit It Klmda p. 181 t 05 

i. Tbit itqnotod In Sdtifrlbof T Laxwlbaf t Bam. 618at p. C>99 ai a maadtlory Utt 
repalrln* tbe bntband to maintain hit wUolrTe*p«tJTtc<tboi*5eteulooo(rnT«lr 

p $51 ( text b 
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duty of a Jj^cn if the hu&hund bo tninfced with a deadly sin she 

gliould wnit for liini till he is iniriilcd ( by expiations ). 


Thus ends the section on duties of husband and wife. 


*Now begins the (section on) gambling and prize-fighting.* 

YSjSavnlkja {II. 201) sajs. 

The king sliouid enforce paj niont of the stake property won in a public 
assembly of bettors presided over by a master (of the gaming house), 
when the king’s share ( in the stake won) has been paid up ( by the master) 
and not otheiWi’isc ( when earned on soorolly and without sabhika ), 

*Pmsiddho’ means ‘not in secret’; ' dhUrtamandalo ’ means ‘m a 
gaming house ‘ sabhikali ’ is the superintendent of gambling appointed by the 
king. Tbo meaning is * the king should enforce payment of what is won m 
this manner ( indicated in the verso ) and nothing else. The samo author 
(Ya] II. 202) Ia>8 down the punishment for him who is guilty of fraud in 
gambling : 

Mon who play with falso dice and by tricks should bo branded by the 
king and banished.* 

‘TJpadhih’ means ‘a trick or fiaud.’ Manu (IX 224) declares the 
punishment if gambling bo earned on without the king’s permission • 

The king should punish corporally all those who thomsolvos engage in 
gambling and prize-fighting or cause ( incite ) others to do so and also 
Sandras who wear the marks of the twice-born ^ 

‘Dvijalingam’ ( marks of the twice-bom ) means 'the sacred thread, 
uttering the Veda and the like ’ Yajnavalkya ( 11. 203 ) extends the rules about 
gambling to samShvaya ( prize-fighting ) : 

This very law should be understood to apply to prize-fighting m which 
there is gambhng with animate objects. 


1. The diCorcnco botwcou dyuia ( gambling ) and samulivaya is that the former is carried 
on 'With inanimate objects ( libo dice ) and the latter with animate objects ( such as cooks, 
rams, bulls, buffaloes, and wrestlers). Vide Manu IX. 228, Narada p. 212 v. 1 and 
Bjr. 385 V. 8 

2. Oomparo Narada p. 218 v.^G, 

8 The attitude of Manu towards gambling was ratbor uncompromising. But Yaj. 
Bavalkya allowed gambling under the supervision of persons appointed by the king as it, 
helped in detecting thieves, Brhaspati p. 885 v. 1 says that gambhng was prohibited by Manu, 
because it destroys truth, honesty and wealth, but other legislators permitted it when, 
conducted so as to allow the king a share in the stakes. 

,* P, 262 ( text )* 
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Pti^dylite xs an attribute ol e&mlhyyft and tbe meaning ie eamB 
vbayn which 1 b difforont from it^ ( only in thofl that it is gambling with enl 
mate ob^eota). 

That ends (the techon on) gambling and prize-fighting 


*Now begini ( the techon on ) mitcellaneons matten ^ 

SfijEflvaUrya (II 296-296) eaya 

He who cither omita or adds anything in writing to tho king s odict or 
who aHowB an adultaror or thiei to eaoape Bhall BulIeT the highcet amerce- 
ment He who defiles a hrfihmoija, k^atnya vaia yo, s Bdra by feeding 
bim with food not fit to be eaten sbonld be pnmsbed with the highest 
amerooment the middle amercement, the first amercement and half of 
the last respectively 

Abbakfyam means wine nnno ordnro and tbo liko« Tho Bomo 

author ( Yr j U 297 ) aayi 

He who deals in false gold (os genuine) who tells unclean moat 
Bhonld be deprived of a limb and should be made to pay tbo bigboet 
omeruement* 

YimSmsani means the fieeh of cowb and tho like. * In tho hnt&1c^r& it 
is said that by the use of the particle ca ( and ) it follows that mutHatloti Is 
also meant ( to be an additional ) pnolshmenU Bimilarly ( TBl> H 300 ) 

If the owner of with tusks or boms falls to rescue a man ( attack 

ed by such animals ) though able to do so he should bo awarded tho 
first amercement and double that amount (when he docs not reacuc) oven 
though ( the victim ) oriod aloud ( for help ) 

Fiirosofi means crying out Menu (VUI 2fiB“293) sayB 

If a human being were killed (by an animal or car through tho careless- 
ness o£ the driver) ho would at onoo incur the guilt of a thief if such 
largo animals os cowb elephants, camels horses and tho like wore killed 
( through Ttuh driving ) half ( of tbo highest amercement ) was to be inflict 
cd On the death of minor animals (by rush dnvlng ) the fine is two 
hundred but the fine is fifty pa^ns when auspicious animals ( like doer) 

1 It is batter to read tad-abfalime (or tad bUiuie Tad abtUeaa voald 
acaa that aamSThya U jrlpldyflla aad Uiat the mica about Uwlonacr an not differ* 
enl from the latter 

J, Yl^u (1* 1 proktrpabaaa rrhal U WtunialdeUewliCTe. AecordfoR to hJrada 

('p.lliVT 1*4 ) rroAlrsolo comprcLenda all tboae raatler* lo wbltb tbellWt d bi* 
enrn motion iriUKmt any eotnrWnt bdog lodged or a lult b«*lps filed *nd wbalew 
elae that may hart been oraUled In the preMdlnC Ullrt of law Vide Brbwp*U p. MO T J 
S, JIlU eiplalcf rlmlAia »f unclean meat mired with do(t» f ih whil* 
A^parltVa exylalna It aa the ll«h cl the TllUe^ r'g and tho like r*ucd off ai eiceUcnl cwaL 
p aw ( uit 1 
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nnd birdb ( like pigeon'? niul pniiols) aro IcilloJ "Five mfi'ias is fehe fine 
for one who kills an as=;, goat or sheep ' The fine is one inasa for killing 
a clog or hog 

Ifc IS to 1)0 understood that this fine ( w*as to bo paid ) after paying to 
llic owner the puce of the animal killed. Yajnavalkva (II 301) says 

lie who chngcs the pnramoui ( of a woman in his family ) as a thief 
should be made to paj a fine of five bundled and ho who lets him otT aftci 
taking monov fiom him should bo fined eight times that ( money 
* Upajnwa ‘ means ‘ having received ’ 

The king should Innish, after cutting out his tongue, tliat man who pro- 
nounces an imprecation of niisfoi tunes on the king oi who runs down the 
king or who divulges the king’s societ counsels ( Yaj. II 302 ). 

\nistam ’ means ‘death and the like’; dkros'ah means such things 
as saving * may >on lose tho kingdom ’ Mann ( IX 275 ) says * 

Men who rob tho king of his treasure, men who obstinately oppose his 
commands and those who arc in league witli his enemies should bo punished 
by various modes of punishmout 

Tfljnavalkja (11. 303) says 

Tho punishment for him who soils what was on a dead body, likewise 
for him who strikes his piccoptoi, and, for him who seats himself on the 
king’s vehicle or throne is the liighest amercement 

‘ iMrtungalagnom ’ means 'the clothes and the like on dead body ’ 
The same author ( Yaj II 304 ) says 

The punishment for him who puts out both eyes of a man, for him who 
obeys one that is hated by tho king and for a s^Sdra who makes his liveli- 
hood by passing himself off as a brShmana is a fine of eight hundred ^ 

4 The meaning is (the fine) for one who puts out both eyes, who 
docs an act forbidden by the king and for a s'^lidra who makes a living by 
the mode of life of a bnihmana In the Mitaksara a smrti is quoted to the 
effect that if a s^Sdra put on the sacred thread for securing a meal at a 
s'rdddha ho should have imprinted on his body with a heated rod a line 
resembling ( the position of ) the sacred thread The same author ( Ya]. II. 
305-306) states the punishment for those who wrongly decide litigations 


1 Kulluka explains that the fine was five silver masakas { and not of gold ) A silver 
masa was equal to two krsnalas Vide Mann VIII 186. 

2. Both Alit and Apararka explain that he who through fear of infamy to his family 
or m order to save from publicity the reputation of his women says of a paramour that 
ho Was a thief was to be fined 

8 ‘ RajadviBtades'akrt ' is explained by the Mit as one ‘ who being an astrologer 

(and not an elderly relation or friend of the king) makes a prophecy of impending misfortune 
as to the king If a s' ndra, in order to secure a meal, wears the saored thread and the like 
he was to be punished 

• P 264 ( text ). t P. 256 ( text ) 

V M 35 
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Having! again invosfagated ( i e. reviewed) those bbgations that wore 
wrongly decided aesesaorB { and also judges ) together with the party { de- 
clared by them to be ) gncoesaful should be fined by the king twice the 
amount ( that was ) in dispute * If a man who was joetly defeated (in a 
litigation ) still thinha I am not rightly declared to be the losing party and 
again oomes to court he when again defeated shaQ be made to pay a 
double fine 

Here ( in all voraae about fines ) the mention of a nnmber without ex 
press statement of the object ( to which the nnmber refers) la to be nnder 
stood as referring to paaos Pa^a is a piece of copper equal to a 
from ( the verse ) of the lanoon ( of Amarasamba ) a pai^ is the word applied 
to a copper piece equal to one kar^ * A karss is a fourth port of p<ila And 
a pa^a is ( in value ) as defined by Bh&skaiftcftrya* 20 oowriw make a kikJpi 
and fonr klki^s make a papa \s regards the fines designated the highest 
and the like 7&] ( I 868 ) says 

The highest fine Is a fineof 1080 papas^ the middling one is half of it 
and half of this last is declared to be the hiwest 

Moceover in case it is impossible to award adequate punishment for 
ofienoea already descnbed by means of the fioes of the indicated magnitude 
( by TB] ) even a greater fine may be inflicted as ipastamhe says they say 
that da^d^ BO called because it repreeset by means of it the king should 
repress those who are not repressed** So also Nirada ( p> 216 tt ) 

states a special rule when the punishment Is confiscation of all property 

* The weapons of soldiers the beasts of burden and the like of carriers 
of goods the ornaments of prostitutes the varions musioal instmmonts 
of professional musidans and whatever is a tool for anybody and by 
which artisans aoqmre their livelihood — all these a king is not enkiUwl to 
to take even when ho confiscates the entire property * 

TBjSavalkya ( II 807 ) states what is to be done with a fine lonod unjustly 


1 VlTidit Ae may also maao tv)e« Uto smount ol tbe fieo Uut waa la 

the lUlfallcm that waa wrooflly decided. 

a. Thlj ocean la the Amankoi a lad klpJa TalvyarargiL Aman »ay* that Ato 
wen eqoal to one niw, 10 mi<u were eqiuU to ksm aad loar kanaa made one pajir 
tVQ thloft an stated aboai a pafia via. tU weight aa eoypor and Iti pde«. 

8. Tbli U pait ol Tcne 1 In DbiikarKo^cya a LsUrat! when a taUa ot valen It (Ina 
tIi. 90 cowrloa • a kOdpI 4 kiklpla a m pans, 10 pnpaa ■* a dnrema, 10 dnunmaa 
a«a blika. 

4 Tbia U really Oaulama XI M. Tba defiration ol dapda Ir«n dam U aacrlbed 
lo the KlrakU to AnpamanyaTa ( TI 1 ) 

0 Tbt principle noderlylof tbeM rersn faaa been aeoepted In medam tlmn In lb* 
ueooUon cd d(«ne« by attacbmant and tale. Vide leetlon CO pnrlao b cd lb« ClrU Pne#- 
dore Code ( of 1009 ) 
p tjO (tfii) 
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The fine (haL has liocn ol)hjnG(l bj a King unjustly should be offered 
h\ him to Varuna making it Llmly times as much and should he distribut- 
ed by himself among hmhmnnns ' 

The meaning is let him fir'Jt mentally offei thirty times as much to 
Varuna and thou lot him guc the money to lirdhmanas. 

Thus ends ( the section on ) miscellaneous matters 


In the 'ni(idhyadc9 a (middle icgions of India ) famous foi meritorious 
actions and situated m the vicimtj of the auspicious confluence of the Carman- 
%a(i (Chamhal) witii the ynmuniv, stands the famous city of Bhareha, where 
rules the king Bhaga^antadc^a who is ae\oted to the lotus-ej cd god (Visnu) 

Thus ends the YjavahSrimaihkha ( ray of judicial mattcis ) m the ( work ) 
Bhaga%adblmskani composed bj blnft.x Nilakanfha, who was com- 
manded by Blmg\nntadeva, the loid of kings, an ornament of the 
Sangara race, (Nilakantha) whow’as the son of bhafta S ankara, 
the head jewel of panditns, and tlio leader among those 
who had crossed bejond tlio ocean of the Mimamsa 
sjstoni and the son of the learned bhatta 
Nurayana styled Dugnd-guTU 


1 Manu { IX 244-245 ) gives the reason of this procedure Varuna is the divine 
lord of punishment who rules over kings and a hrShmana who has fully mastered the Vedas 
18 lord of the world Varuna is styled ‘ rajan ’ in the i^gveda and is regarded as noting the 
good and evil deeds of men Vide Rgveda VII 49 3 
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-V. B 1'ho figuroB rofor to pages. Important Sanskrit words 
and tho nnmoB of Sanelcrifc works and authors arc put 

m italics 


Abettors, \\bonrf, 2o0 
Ab)ii<}huiia, lexicon, 

JbhiSfifn, cbTrj;cof a grnxc crime or wrong 
42 

/I6bi*’aifa, cbargecl with tbc corami'ision of n 
E^a^o Ein -12 

ibfiitjoXlr, complaimul or pltiiutifT 41, 
AbufC, 251-2.03. 
of tbreo Miriotics, 251 

Acniita, motb' of rccokcnng dclii, ciplnmccl 
210 

Acquirer, double share of,' when Rcnlth ut- 
quircd ^Ub dofrimont to patf'rnnl estate 
137, 

Rots two eharcs J6‘». 

Act VII of 1800 (Boranaj ), 214n i, 216a 1. 
Act V of 1870 ( Bombaj ), 216)i 2. 

Act XXI of 1850, I'tln 3. 

Act VI of 1878, 220113. 

Act IV of 1893, 14 lit 2 

Act XII of 1928, docs not apply to cnscs 
governed bj* the Dayabhagn igin 3 
recognises only lunacy and idiocy from 
birth as grounds of exclusion from inheri- 
tance, 191»i 3 

Act IT of 1929, does not affect sister's posiliou 
in Bombaj 102»i 
Act XXX of 1930, 135n 2 
^dhUna, making a pledge or mortgage 224. 
Adht, pledge or mortgage with possession 
often a synonym of haiidha 197n 8 
varieties of 202. 

Adhibhoga, a kind of interest 198it 1 
AdhUckliya, deed of mortgage Or pledge, 28 
Adhivcdantka, kmd of strldhana, 93it 1 ’ 

defined Hlfi 1, 178 

Adhyagnt, kind of strldhana, defined 177. 
Adhydvalidntka, kind of strldhana, defined 
_176, m«3 
Adityas, twelve, 48 
Adityapurana, 193n 7 

Adopted son, cannot suooeed to his ttiatetnal , 
grand-father in natural family 12Sn 1. 

4 


e\ou among s'iidrns gels, according to Bom- 
ba\ , one-fourth when natural sou born sub 
bcqucnth , 116n 4 

gets equally uithoHiaaa sou among s'uiras 
in Bougal and Madras 116?i i. 

IS diicstcd, on adoption, of propcrlj which 
is nbsolutclj his but is ancestral, according 
to Bombay decisions 121» 2 
not dnested of proportj which is absolute- 
ly his, though ancoslral, at timo of adoption 
according to JIadras and Calcutta 121n 2, 
122)1 

should perform the s'rSddha and other 
rites of his adoptive father alone 123 
succeeds lineally as well as collaterally in 
ndoptno family 128n 1. 
succeeds to the brother of his adoptive 
mother 128n 1. 

Adoption, a briihmapa can take ksatriya boy 
in, according to Mcdhatithi 107 
all conscqiioncosthat nrofiuo to connection 
with tho pinda in tho case of tho natural 
father, tease on 122n 

by man having a grandson sulToriug from 
congouilal and inourable dumbness in- 
valid, according to Bombay 109n 8 
by unmarried man v.alid 109)i 8 
dattohovia, whether .absolutely necessary 
for validity of IlOa 2. 

by Kanoja BrShmana widow' without datia- 
homa hold invalid when boy of different 
gotra 110)1 2 

oldest son could not bo given in, accoid- 
ing to ancient .and mediaeval writers 182. 
eldest son could not bo given in, accord- 
ing to Vijfianes'vara 107. 
of oldest son allowed by decided oases 
iblii 6. 

even of one of the same gotra must he be- 
fore marriage { in Madras ) 120«. 
oven of a s'ndra not allowed after mdrtiage 
( in Madras ) 120n. 
father alone can give in 104:< 
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goir& of DJitml tunllj' bu to be oottridec* 
•d In nuTtUgo em *Hex USn. 

Hloda, who baa become UabcoBedazu oae 
glre bii eon In lOin 1. 
luTolTee a eomplete eeroTaiioe ol oUld ad 
opUd from the family of Urtb lOln h 
U made for fpiritoal pnrpoaea and baa an 
onaeen teaolt 105n i, 

motbei alone can gfre In when faUm ud 
UTlng 104. 

d a daughter by a brtbmafka held Inralld 
U»n S. 

of gill lut allowed by Uaybkba 108 
ei married (Uaool^a boy allowod In Bombay 
Piaildenoy 190n. 

of a married man having a mu. does uot 
tranafer that man ■ eon to the adopti\o 
family DOa 

of an only eon held Invalid at ouo Umo by 

the comta 111, lIlR 4. 

of an only aon now bold valid Llln 1 

ol daughter' a, ilitct a, mother a tutor a 

eon prohltaltod to throe higher cactet tcoord' 

ins ^ High Oonrta Uda. 

cl daoghtoc < and tUter'a eon allowed to 

bithmaftaa and otbece by Braltanirpa) a 

lldA. 

of daughter'a ottiatora mo bold valid by 

eustom oven among brihmapaa 

o! aon valid, oven tboogh wUe d adopter 

pregnant at the time lOOa S. 

nmarried widow cannot give In ber wn 

from drat hatband lOfK h 

roqulree aetaal civlng and taUag ol U>y 

lOJa 1 

riUaoC deaeribod 13J 133 

■anction o4 Government not ncoeeMry to, 

by Kalkaml 116» 0 

who may be given In 181. 

wbo may give In 181 1S2. 

widow** power of comee to an cod whai 

llfin h 

ttween retult of a rellgloa* act Ola 
1 13h 

Adultery SiJJ^rrO. 

by fraod, ponUhmeal lor 80 a. 

with certain women reUllvet held to bo a 

Quhlpltaia ( nwrUt do ) >68. 

Xdr«oe poatenbm. po r«Tty aciolred bv a 

woman by wbethtratrtdhaM IT^a. 

.Tpeiaa, mode cJ aojaWUon of a doenmeal 
*c.JT 


meanlnf of 42. i>n 1. 

Agenti, to eondoot lltlfaUoTi,wben allowed 11 
M whan not allowad U. 

AgHtparaan 74n 4, 

Afforepa-iraAmoiMj 6e» 5 , nan a, 106* L 
.^aapoiro, doonment ol ocoamand 28. 
■^ynbba^ a, ISSn IL 
^foipavnna ISSa L 

■Aitira, origlnaj and antboritatlTo wocVi oe 
at iitxa 180* 4 

AiTCTO^ka meaning of, 191, IWa L 
.Jbaepa reproving ( famale ila ret etc.) 80. 
a kind of faulty reply ( Ineaculftent ) 

1 *. 

Jnaro. anthor ol a leiiccai 8i, 84, 02, STl 
JnQliro, cDonofllor quallflcatlent ol 4 
moat belong to one of the three regenerate 
caites 4 

An>eiidment of plaint, allowed nntil nply ol 
defondant it prevented 19. 

JmmpaJrffodrorpoA meaning ol, 8 18j» 1 

JiMjpUjtttTfwj, net giving a. 

anbaldUry matter ItBa 4 
JA^aio equal to eight poroi or three gtiiiia 
(d Tice idaoed Ungtbwiae 8i 
Aunalt, of Bbaedaiimr IniUtnto llJn 2. 
Antecedent debt, moaning ol SlOe 1 
Jnapolalaai a meant ol proof S. 
dnu^aifta, meaning of 1 On 3. 

AnviojmA reed mi on 2. 

AutnOdo a variety of arfiocOda 51a3»llTR 
2 100 m 2. 1^ 8 331 332a 
AHarSdala that CDerely cepeati ( what It 
already well ksfvwn ) n 3. 

Anaradyo. fob}eet TO ''^2. 

ANrSAASno pladng of ful ttielt on con* 
•eemied fire 100 

JnpOdA/yo llnd ol tlndbana I'T?, IbJn. 
larilini/xz/ra, deed of tobmorigage 21 
AartUila meaning ot. 90!)n 8, 910 933a 8. 
AHfojra method of 1 2 h 8 
JiyoA meaning of lOOn 1 
4parari-o Iba 1 and 9 16a 1 lOnl 91n 4 
Ac 

3Tpo*ld«haHibnrMa.«tIiro 90n 1 llln3 108. 

ItMvh 213a I,t0h4 8.360a3. 
ApottawAa-ffj'k)/a-^tra 100a 1 110a X 
ApmUimba-hvMta^^lira I39a X 
ApotidJJia a kind el Moondary eon. 103. 
ApeyfilrlleA meaning of 103, 193a 1 
Apoetat*. from the erdvr of at e eUc*. II a 
kdOunapa, wm teW banithed aecotdlfiC 
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to NKtySyann ZBGu 3 

from the order ol a'icotic; beenmo n slnvp 
of the king 23Cn 8 
Aprasxddka, t fnult in a plamt 18 
Apraiibaiidha ( dox/a ) defined fiG 
Apratif{]ii{3 moaning of 1C5. 

ApTTpa, preparation of flour and ghee 143« !• 
Arbitrafor<5 punished if cheating through 
friendship or covetousness 257 
Arrjln/a, water offered hv i\ny of honour 40» i 
Arjuna, marriage of, with SiibhadrS discuRs* 
ed 12S-120, i2Pii ] 

form of marriage. j89n<l 
Arlh~ttTi<;tra, pctonco of politics 6 
nifo in eonfifof of, with Dliarmns'atra 0 
/Irt/ioi firfo, expatiates upon a urf/n 7<hi t, 
2G2ri 1 

indicated b\ parliclcc like'vn' or ‘vni’ 
262»* 1 

threewariotios of 2S2»j 

Artisan, linbilitj of, for loss of niatonnls 
given for Iwing mnnufaoturod 225 
/fsodfii/o, incapable of proof ( plaint ) 18 
Asahupa, 103« 1, 203>i 2 
A<f~ira, n knnd of faulty reph ( opposed to 
reason, or void of substance ) 15 
Ascetic, heir of 167. 

pnmshmont Jot sexual intercourse with 
female 26Sii 1 

A'icdha, restraint or arrest, 9 
four kinds of 0 

persons who are exempt from 9 
punishment for breaking 9, 
restraint by king’s order 212 
A ^ravias, four lG7»i 1. 

Assault 263-255 
Astrologers, liable to fine 256 
A<nira, form of marnage, defined 189» 1 
notapproaed even for s'ndras 189 h 1 
Aivalayaxia 146. 

Akvalapana-grhya-sutra, 49n 5, 837/ 1 
ASvairiyaua-Srauta-sutra, llin 2, 183« 2 
AfadgwnasamvijfiTiiia, kind ot bahnvrJ hi 146« 
_4. 

Aiatuyin, who is '261, 261tz 4 
who 16, not a brahmana, may be killed in 
self-defence or if he steals a field or carries 
away one’s wife 262. 

Atharvaveda, 261« 4 

AtibhfTri, a kind^of faulty reply ( very pro- 
lix ) 16 

Atideia, principle of 61n 3, 

Atmabandhus, 164, 


preferred to pttrbandhus 164 
Attestation, on a document, how made 25. 

of an illiterate witness 25. 

Atyatpa, a kind of fault} reply ( very con- 
cise) 15 

Aupautaiiyaia 274 ii 4. 

Aurasa, moaning of 103 
Ai aduna offering 49, 

A I ah rnyo, dolnotr to another for hire 224 
AinritddhTi, meaning of, 153 n, 268, 268 m, 2 
Avasathija, grhya fire 145 
At ydpi, a kind of faulty ropl} ( not mooting 
all particulars ) 16 

Baddhnkrama, compact series of heirs IGO n • 
Balnit rlht compound G m 4, 
kinds of 146 71 4 

Bailee, not liable if deposit lost through the 
act of God or the king 221. 

Jtaxraqts, 167 n 2 

Bata, expedient for rccovonug a debt 209 210 
Bnla, a person of sixteen years or less 41, 
B~>lambhat{a 105 m 1, 161 m 1, 217 ii 1. 

BalaiubhatO, commentary on the JIilRksara 
108 77 1. 

doctrine of, (hat the word brother in YSj* 
.about heirs includes sister, not followed In 
Bombay Nigh Court, 168 « 2. 

Baudhus, are bhinnaqotra sapindas ICOJm, 
as heirs 163, 

enumeration of, only illustrative 1G4 Ml. 
etymological meaning of, 166 n 1. 
er parte patcina pioforred to er paj to ma- 
torna 165 it 

in order to take as heirs must have mutua- 
lity and must bo related to the deceased 
directly throngh themselves or their father 
or mother 164 n 1 

male, of same class preferred to female 
165 M 

moaning of 163 n 3, 197, 19771 3, 
of three kinds 164. 

preference based on spiritual efficacy when 
of same class oven where Mit applies 165 n 
sapmda relationship in case of, extends 
up to only five degrees 164 n 1 
Banishment, as punishment 40 
as pumshment for adultery by fraud 265, 
as punishment for embezzling property of 
gana 243. 

as punishment for a brahmana thief 269 
as pumshment for those who pronounce 
imprecations on king or divulge hia seprets 
375 
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tot wUk ttlio dloa S71 

pro pe l lor brlhtiiapa oflfindec 
o< t>tOi 01 *^ 1 *. lor apoetuj hov effeoled 3d£. 
for Ibou vho lire t^Ung brlbac eztd to 
UKnort pronotmelsg im}iist doelttou lUM 
Bftimer laftirm] ol. In boirotu of [ndts 47 «i A 
BomdhSfona^ ISO 

BosdiapQna-d&or Ad tUtrn Ufi tt &, 133 X 
16Sit %\nS 
Ban£3iSfxnix-ffrh^tUra 36% n?4 
Bau<IAd7 8S. 

BttoftiM, B lAHa li ^^dlog dMtf ol « 3. 
BJbSgal/Upa deed ol ptrtltkm 3S. 
B*afFOt<Ud*jwraiur 51. 

BktMadin mMalag o! 3% n 1, 

BWlmcl. 103 n 1 
fibifa pUlat 13. 

7)ka»kar71^ga^ 974 
Dhattoji 191 n 1 
BAarenat^ » talmiibeakm 77 
Biaeya wlnt U tit«d la fotoro or «h*t U to 
ba nooomplialiod 113 n I 
Biaoya vbmt U to be mudo to cnUt ISO 191 
nl. 

BArnojaiAa 108 n 1. 

BAo^yOdAi, 906, 80«tt L 
BboK o*U«d DhKrw nza • petrel <a 
UUntorfl T8 n 1. 

Bbjlti, 83, 9ia m 336, 143 501 
BArBpo meeQlag ol 169 n 4 
BUio, «Q ixUtlng thing 113 n 1 
Bijlx mMnlfig o( 137 n 3> 

BUodAMi. If oot eoagcaltil. dM sot •zdodl 
from iobetiUnci ertn U loennbl* 193 n 
Bomdille. 0 « 3. 

BonodATT erea on* m»j kIU* H b* be 
eooeptAble to both 347 

d. It* elthn rliibleot eoseeeted 347 

It. 

meini ol InlksUng 347 

ooe mm tbooH mt undertaVe npon hits' 

MUto Mttle 947 

•etUnoent of, br 1 penon held to be UUr 
It he w« TUlled with dlrin* at royil fll*- 
pltunre within three tortslgbU 94^ 
fpccUl nlc* ebout ehumeterlfiles of wit 
DM* M to 9(T 

Bnaa^ATy dtfpatea, IIT-Mh 
Bow eii^ to Joor mUU, 9t6e 1 
Bowf, kind* ct 66. 
lenftbt e< 66. 

BrJimfl. form ol mxnUg*, ttmnt* ef, U la 
gUt ol hrid* to hridwftoom ei« 1. 


U la TofoA emoag kfottlTU 84 
BniiAOeOrin belt to 167 
oi two eorts 167n 1 
BtDunspe, edrerw rc^emloo. ofQ* 
e, leemed In the Vedu to,, 
edaltem pnalihM with beni^unest 

fatuyi|ng bat not Ueble to deo^i 36^ 
beotn>e i Bdm litpr mllln* mllh to. thee* 
dejs Ola 1 

eoald not be rngde the ilAre erep ol t 
br^tunope 986 

coaid do menial wtxrk foe e leented btCh 
mepe, bat not Unpare wtak 586 
could maiiT' aoeozdlni to hlano gjrUctf 
all tour e1*WM 07n 1 

dot; ot, to gin optnion u to eanaei, thojig)^ 
no* appointed br king a* member oi ocwrt 
4. 

estate ot heltlesi. doee not go to king, hat 
to othrr btfhmapaa 163 
estate of heirleea, goes to Ungln tnodtm 
times 16&i> 1. 

eren eoming to kill, eamtot be killed Iq 
K ali aim S61 

following ecrtala ptofesalons ihoald be 
treated u > Odm whun wltneo 39, 

If gniltf of theft to be hraoded and baoJih* 
•d 969 

if leaned, Jl master c/ er*rrthlD| 999 

mm 1 

may take np aims la aelf'deftac* for pr» 
teeiisi women, for remorlaghlndianca to 
dhanaa 969a 1. 

not liable to be killed, eren tbonghbewas 
an itatljln 961. 

DO* Uabl* to be made a tlare 986* 

ofieriof oblaUoa Info fire to a fee on be* 

halt nl a • Bdra, eoadeomed 116. 

poison otdial not tobe admlsisUredto 44 

proper pQnUhmeal to 361 

■in o4 killing et, eonid not be erpUUd bj 

asjr pit jas'eitta 969n 1 

nnable topaj flna li to be banished 40. 

wealth of helrleta went to othsi brC 

hni»ip^« 100 

wealth ol beiriess eeebtats to king In modern 
times 16 Cw fl when ttatlfln. whether 
eoald be killed SOi-ifA. 
nriOunapas, of aonlh matry msUreal aDcU s 
danghter T 

of central India beeame htrrd lahaarers 
and atecow a flesh aoeordlnx toBf * 
of KasUrn India ale fljh T 
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poeuUir i>nYilcgc6 of S'?)! 2. 

Jirahviavojfia, mciniuR of 1IG«2 
p\crj moral'crof c\ou nn undi\ idwl fannlr 
WAR to porfonu pojnntph UTh. 
liranduiK, -is puniRhmont for brnlinmiKi 
Kuilt^ of thofL 2')^. 

as punislimpnl for playincr falso flirr 

2T1. * 

for br^jtmtn who htoomos apoHlalo from 
samipiTja i'!f< 

OR pumKhmcnt for poxunl intoroonrso In 
fraud 2G'). 

for theft not resorted to, if proper /jr/lt/o 
v/ffOi underRonc 

of mark of do^’p fool for thef( i’lOii "< 
of markp 2Alti 2 

Broach, of contract of ser'iee JTt 2‘t'h 
Prhnd'Vt'inti, r/jit I 
J>rh(in-Manti, HO 
Tlrhatiinti, 2 , 4, 'i Ac, 
crilici/os Jlnnu 14Jn 1. 

Brhat <.avthi(ii, I7n h 
Bnho, promised, need not be Riron e\on 
thouRh otiject nccompliabed i^t 
Brother, docs not include sister for purposes 
of inhoritnnco l'i‘5 

docs not include sou of the same mother 
but of a different father IGSu 1. 
full, succeeds after parents 157 
Brother’s grandson, not included m brother s 
son 150n 1, 

Brother’s sou, lakes along with the brother, 
according to decided cases, niidci tlio 
Maj ukhn 159;i. 

Bnhler, Prof. llOii 1. 

Burden of proof, in several kinds of reph 16- 
16- 

Burning, on a bed of grass, punishment for 
kidnapping women 268. 

Cakra vrddht, compound interest, 198n 1 
Caritra-bandhaka, 205, 205h 2, 

Cattle, ovmer of straying, had to pay wages 
to the person who guarded them 228 
Catu^patha, cross road or thoroughfare, 249. 
Causes, of litigants, order in which to be 
heard 11. 

Champerty, punished 11, 11« 2. 

Charms, against enemies 261« 4 
Chattels, three kinds of, in relation to theft 
255 

Civil and criminal matters, no clear-out dis- 
tinction between prooedure in 8n 8. 

Civil Procedure Code, 9n- 1, ll7i 1, 12n 1, 


lOnd, 274«S. 

Cloth, pormisBiblo reduction in weight ( 
when gi\on for embroidering or drawn 
figures 224. 

Clothes worn by dooonsod father should i 
gi\en to him who partakes of tho s'rKddl 
to the father 140 

Coaxing, as an expedient for rocoionng 
debt, to lie employed in what oases 210 

('’olebrookc translated uibnitdha corroi 
78n (). 

Compact Fciies of heirs, ends with brotlioi 
son 161. 

Conoiibine, entitled to inainteuanco from o 
tale of panimour against heirs if comic 
tion oxclnsiio and coiilmtions up to deal 
OOii J. 152ii 2 

has no right of maintenance against par 
mom during his Hfetimo 108». 
in order to got maintonauco need not lia^ 
resided in the same house with her par 
mour’s wife eliildion Ac lOSn 

CoiiQsoatjon, as punishment for ombczrlii 
propert) of a rjaua 243, 
as'piinishmoiit for murder 2G0. 
as pniuBlimont for rape 2C4, 
of property, as punishment for s'udi 
haa mg sexual intercourse with a woma 
of a higher caste 267 
of whole wealth, for kidnapping a marri( 
woman 268 

what property not liable to 274 

Conqueror, entitled only to tax on laud an 
not to ownership of land 81. 

Contract, of semce, breach of 235-239. 

Contract Act ( Indian ) 203 n 1, 222, 224 n 
226, 280 n 1, 244 n 2 

Conventions, established by king, eiamph 
of 242 71 2, 

established by king or local usage shoul 
be observed by brahmanas, if not oppose 
to their dharma 242 
examples of 242 n 2. 

of guilds and corporations to be maintaine 
by king 242 

of horse-dealers, to impose a tithe on then 
selves and their customers 242 n 2 

Conversion, to Mahomedanism does nc 
cause loss of right to inhent by virtue ( 
act XXI of 1850, 192 n. 

Coparcener, who is fifth or seventh in descen 
may get hiS phare if he and his anpestoi 
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TAViHXaUtk.TOKH*. 


Ihtd In ft foreign eonabr 06. 

Oopftrfttntrj Uffllti of Hlnda 95 95 ft i. 

root Idoft of T8 n 8 
Oorpotftl pTUdihmciit, 
tor tt«ft\lnf one hnndred poloj of pr>l5^ 
■llTex eto, 959 

lor rtwllng preoiotu ttonm 959 

Jot • Odra wearing tho paenUar marti o 

brlhmaftfti ( meh u uered thread ) 371 

forthaft dearn 366. 

not awarded to biSunapai 861. 

Oorrodj as tranilatlon ol nltendha 3fi 
OonDtarelaJm, by dafandant Ifi. 

Ooort fee. In anelent Hlttdn liaw 918 n 4. 
Ocrw fl«ih cd, rtUn by hrthmattM ol Ma 
dhyadtra 7 

oimer ol, not to he fined lilt ateayi dndng 
le^raU or rtfddhaa, 316 
OredltoT U a brthtCLapa or Mag waa enUtlM 
to preoedenoe over other crodlton 513, 

U aereial reooT Br ed debta from dohtor 
according to priority In time 218. 
not fined lor trylog to roe o Ter admitted 
debt hr pdrato expedlenU 51L 
pmeedan to be tollowed hj In lending 
money 197 

pnUltignndnteatnlatftdebtOTwho ibonld 
not be rartralned waa Liable to fine 518. 
CroW’ popnlariy enppoacd to hare onlr one 
organ of eyeright 87 

Cfff/a a aubthlra by toonre of baod per- 
tonned generally in third yoar UO « 3 
Cnstody of dotomenta S' 

Dolao 383, 335. 

/landapcf mie of 801 SOI a 5. 
rale ol appltea eren to non Xllodn debtora 
Qoder TVieean Agrlenltnrl^a Hellrl AH U 
they be agricnltnrifta 901 «t. 
mnaUlftiia deed of gUt 93. 

Dojufa eqoal to fonr cnblt^ 51 
Dor* o-a rOddAn, l-f7 
Tf!\ta atlAT*S&. 

fifteen kinds oC, aacordlog to l^irade 86 nl 
fVUepofra, deed Of aerfdom 33. 

THii a eettcnblBe 86 s i 
mronlof of 9S ft 1 

DnJpwfra aceotdlDgtoeatlUrCeValUeaae* 
mesni eclr the eon of a lUre and not of a 
coatinuenaeonenWof 90 « 
aeoordlBf to Uleal ease mraos *m of a cob 
tltmons eencabift* 93 ft. 
dort net Include lUeritlaute danfhlet 93 ft 


lOMSS 

dxflfwt y01 

DattaXa, Kcvcla^ baa Mplpda relationship iw 
aeTen ganeatlons and Ato ganeratlcmi ret* 
pectlTely In tha adoptlre fatheria and adop 
tire mother’s tsmtly 190. 

PoffoAo, 108 
of two kinds 180. 
only male can he 106. 
i)dftoloirondril9 lUnl, IIG n i. 
TloffoAoifto, may be perfotmed after aotosl 
glring and tsUng llOftS. 
not abftolntely n oeasaiy fox valid adoptloo 
U gotra of boy to be adopted mme as adop* 
ter^a 110 n 8. 

not neoeaary In adoption among i Qdrai 
116 ft 9. 

nQrtajhsniosHAsn 111 ft 1 and 6, 116 b S, 
180 n 8. 

Tbtnghter adoption of, invalid 109, 106 h 3. 
adoption of by nalUne 106 n 9 
eostom of appointing as aon, now obeoleU 
103 ft 1 

inherits after widow 165. 

meant In socoeasloB legttlmste dsnghtec 

166 ft i. 

not debarred fat^ InheritlBg by tiftson e>{ 
tmebasUty 166 ft 8. 

of brihinasi wife took stndbaBa of her 
step-mother of different easU avan If Utter 
l«d a danghter of her own 185. 
of wile of k^atriya caste took aerordlng to 
•onie ftndbSDA of her itep-molher of val 
t ya caste er«& U the Utter had lasoe 

166ft 8. 

aamarried, snceeeds to itndbaBS In prr- 
feronee to Burrled, 181 
iHoghtcri. aflet marriage have no legally 
enjorceable right to mslntensBce from 
father s estate 176 ■ 1 
av beizB under MyabhXfla 166 n 3, 
among married ones, rich oo«« po^lpoaed 
tolsdlgent ones 166. 

IndlgeBt, preferred over tbow well proril 
eil 181ft 8. 

DO dltlinetlon In Ifllhlli between rteh 
and poor as heirs !.»<« 3. 
of persons eseloded from Inherltane* en- 
titled to Bralntenanee till reerriace 19* 
succeed as temotS'ln-eeiBoiOQ ICkni S 
Uk abeolote esUtes la Itomlay rresi 
dewey hut limited ones elerwhete U6ft 8 
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unmamad, preferred to mamed ones 
166 

Daughter’s children, succeed to strldhana 
in the absence of daughters 186 

Daughter’s daughter, held preferable heir to 
strldhana as against son's son 184 ji 1 
preferred to daughter’s son as heir to strl- 
dhana 184 n 1. 

Daughter’s son, as hoi? 166 

Daya, defined 86 
two kinds of 86 

Dayabhaga 79n 2 and 3, 80a 3, 141n 3, 180;i 
2, 186n 1, 189J1 2, 190)i 1, 19Gn 1 
differs from Mitaksara 92ji 8, 89 h 2 
holds that reunion takes place only bet- 
ween those expressly stated by Brhospati 
168 h 1. 

specifies only two times for partition 88 n 1 
theory of, that there is no ownership by 
birth in ancestral estate 79, 79 ji 2 and 3 

Dayahliaga, partition of heritage, defined 80 
does not include division of profits by 
traders 86. 

Duyatattva, 81n 2 

Death, as punishment for adultery with a 
woman of a higher caste 265, 266 
as pumshment for giii utalpaga 268 
as pumshment for kidnapping a maiden 268 
as punishment for murder 260 
as punishment for rape 264 
by bemg devoured by dogs, as punishment 
for brahmaua woman willingly having in- 
tercourse with s'udra 269 
pumshment of, for kidnapping a maiden 258 
pumshment of, for offence of baing a cut. 
purse a third time 257 
punishment of, for untouchable man bal- 
ing sexual intercourse with brahmana wo 
man 269. 

D^bt, contracted for family by uncle, brother 
or mother must be paid by all cosharors 
221 

due to any creditor other than a brahmana 
was to be paid to kmg, if creditor died 
heirless 221« 4 

due to a brahmana creditor must be paid 
to other brahmanas if creditor die ivithout 
heirs or relatives 221 
due to lust, defined 21711 1 
due to wrath, defined 217ii 1 
evil results of non-payment of 214 
husband's liability to pay wife’s 220 
incurred for family even by a slave, or 


pupil, had to be paid by head of family 220. 
bability of wife, mother or father for hus- 
band’s or son’s 220 

of father, if not immoral, binding on son 
and his share in anoetral property 216n. 1 
payment of, by instalments 211 
private expedients for recovery of, wore 
allowed only if debt admitted by debtor 
210. 

Debt, man owes to his anecstors 108, 108» 1 
owed to ancestors paid off by birth of a son 
108, 112 h1. 

Debtor, olaimmg judicial investigation was 
not to be confined by creditor 212 
complaining agamst creditor recovonug ad- 
mitted debt by pnvate expedients was to be 
fined 211 

could be kept in restraint before an assemb- 
ly of people according to usage 210 
if a poor brahmana, was not to be made to 
liquidate debt by manual labour for cre- 
ditor 211 

of higher caste was not to be made to work 
for a creditor of‘a lower caste 211 
should work for a creditor of his own or 
higher caste 211. 

when confined, was to be let out for meals 
or answenng calls of nature 210. 

Debtor and creditor relation, none between 
members of joint family, 148 
Debts, to be paid by him who takes estate 
of the deceased 218 n 1 
contracted on same date to be paid ratcably 
213. 

enumeration of those who are responsible 
to pay 217. 

father’s, when son not liable to pay 216-217 
incurred by father for trade newly started 
by himself, are bmding on son’s interest 
according to Bombay decision, but P C. 
holds otherwise 217 n 1. 
modes of recovering debts sanctioned by 
ancient sages 209 

of parents to be paid by' sons and grandsons 
186 n 1 

of the deceased, to be paid by tile man 
who took hiB widow 218 ii 1 
owed to gods, manes and sagos 195 n 1 
part payment of, to bo entered on back of 
dooumeut 218 

paymeut of, on partition 184. 
propositions as to father’s or manager’s 
debts 216 n 1, 
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TcooTery U, dlteoiud imdtr 

MTva beftdi 197 n a. 

Deeeftn A^eiiltoriiti B^ef Afk 901 % 3 
Doolttcfif, of BomHj High etmri, critfcfaed 
07bl llSn mna. 
ofP aiamelndl03nl«UBHl IGinl 
S16«l ^ 

Doed bl boandity S8. 
of debt 98 
of ^e« 9d. 
of puri&oatkoi 28. 

Deed of ocoiTAtitloTit, S3 
otgUt 28. 
of partition S3. 
ofpTzrohua 23 
of raortsage at pUdga S8. 
of *011106 38. 

'Detuuation Tide ncder aboae 
mete truth of aMartkin no detanee to ohjirfD 
of S6811I 

t)e]a^ la beurlns wltnaaeM «ad oauieeiC' 
tulU lu £Mi tin to king 88 
l>opotSt 3i2 »& 

oie raxuUed of him vbo Uku 111. 
must deUrcoad Lntset to tbo d«po«Uot 
919 

persoQ «bo uses It forU* benefit watUshte 
to pap iDterect uid sise fino 331 
Iktitia, 79 W « 8, 0*. 07 I S. 181 iSf 
105 

text of. U basis of Dipabhigs theorj 7U i»8. 
DiBru rara held %1ew that oirocrshlp atooo 
on ptrtlHoa and not by birth 78 
held rtew that owsorahip «ms uodorstood 
from ■ Kitn alotu 'Trt 1 
ijAarwa. erpedteot lor reco>erin8 debt 309 
Ikeren and sandal paste to bq red In 
TtorUilp of. to ordeals 69 
means 1 (a ( religious porpo^es ) and pOrta 
( charitable pnrpooc* J 305a 1 
ordeal ol ( imspe ot ptetnro cd ) T8'’"ti. 
i)\erma4^ratn mesninS of l<j 
DhermOditiJ^aratia ball ol iustlco 0. 

» work. 14T II n 1 

illtarMoiOitra Uos to listen to expooKtou 
of C. 

rale In coufUet of. «I(b arihsa istra u 
rule In cooflif t between two tesU ol 7 
/)i1a(a balinte ctymolocr cf 6‘>. 
meaning of. 188. 
ii impartible 178. 

Hilie. may be eoustrucied 00 ojMtbtrsUed 
1b certain dmuBstanees 950. 


IHsttnbabbe, of 6B}oTin*nt of \ hous* doef 
or market, not allowed SIS. 

7>fsjiiofatfni, a work ol iSa 4. 

*7n 8 49 Tin S. 

Dnilanirnhya, % work of S ofikora-bhatlt 
U8*, HI 

tlOonmont, Irbcm another and bow ooe to be 
sobotituted loT prior one 3ik 
wl tn emes not allowed to prore orally i 
mattor tn ease it is entered in 3l 
Doenmenls, embodying transaettons how ex 
eentod 26. 

OTideneinj d^t to be retomed to debWi 
when debt paid oS 218. 
gonuttMuass of, how esUhllsbcd 25. 

In one s own hand, TOlld without attwUng 
witneoaeo, 34 

In another’s hsud oharoeterUtlo of 91 
most be pTodooed from proper euilody 
9 "b8 

of three sorts, ae wid lng to Bjhospatl 33 
of two kinds, according to Vacillba 33. 
of two kinds, eecordlng to Klrsds tis. 
modelnoDet own baud and iusnoUseri 
hand 94 

royth fosTT kinds of, oacordlcg to Vosl lhaSC. 

roynb peoollariUes of 26 

the only means of proof, os to oouTOUlknu 

^fSfjru, goildsetc. 31 

what arc rltlaled 9" 

Oombooso, U coogonltol sod {noarablo was 
a ffTound of exclntlon from inheritonc* 
1W« 2. 

WtalA, a kind of wltoca 81 
fhrjfnwjjjjflipiya, 

adoptive and natural mother both enlUUd 
to Bueeeed together to 130 h 1 
form cf, olMlele according to Mandllk 
190n 1 

form, not obwlite according to jadlcUi de* 
etikms liOn I 

Is the otdluBtr form of adoption aB>ott£ 

Nambudri bribmapxs lliOii 1 

DOtimd mother preferred at heir totonclAH 

ol adoptive Utber I90fl 1 

means one Ei^rn In adoption wllhconditkw 

that he b the ton of both 130 

rwrr of adopting In form of not couAbcJ 

to btolbrrs 1 ‘>Ok I 

Uk** estate of both (firer and Ukrr when 
there I bo as OM son to rilber Ijl 
take* only a fourth of the share, wbeo 
there ore aarou tost to both (Ivcr and 
UWf 111 
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to oficr b'rnddha' to botli Gucr niid iidoptor 
( find their nneostors 124. 

was to Oder ouo pindn and jutciid it for 
*1 l)Ouh gl^cr aiid Inhor 12 in 1. 

DyTito, explained, 2, 271nl 
Eahicut, avhon torlcitcd 205n 2 
Ldicl, ro\nl, bco under ‘graul ’ 
Ef^ncchrrjcl^riia, ' uudorin’kiug joint and 
scxcral liabilitj 20S. 

Ehasc'^a, xncnmng of 157« 1. 
maj be of dissiinilar oi biuiil.ir objeett 
166 n 2, 

Eka llrfhn, uicauiug of 167, 

Ekoddt^ta, explained 12Jn. 

Emperor, cannot giro awnj (he whole earth 
even m liibiajil saonfico 82 
Epigraphia ludica, 21n. 3, 242n 2. 

Equitj , of supenor force to the bare letter of 
tho law 7n 1. 

Lridcucc, latent defects of, must be pointed 
out at time of adducing by the opponent 36 
•not allowed to be adduced after proceeding 
almost finished 40 
Evidence Act (Indian) 27n 1. 

Exception, has, according to some, tho Umc 
' province as the rule 170. 

Exclusion, from mhontanCo 191-197. 

_ from inhontancc, grounds of 192. 

Exports, to decide causes of morohants, 
- praftsmen otc, 8. 

Father, cannot make a gift oven of ancestral 
movables 80n 8. ' 

kept mistresses of, nro not to bo allotted at 
a partition 140. 
liability of, for son’s debt, 220, 
may dispose of his self-acquisition at his 
Will 88 

promise of, for a religious purpose must be 
carried out by sons 184, 
tepovonng property of bis grand-father lopt 
to the family is entitled to hold it as self- 
^ acqu)rod^88. 

succeeds afte? the* mother, according to 
MitaksarS 156 

succeeds m default of daughter’s pon and 
before mother, according Jiq Mayukha' 166. 
r (two shams for, according to Karada 91. . 
Fellow-studqnt, is heir 166 , 

Festival, of banner in honour o| Indra 47 n 8 
Fiction, of certain -texts referring to another 
Tng^ 92, , 

I]inder, of treasure, rules as to 229, 

Fine, double fpr^ospajilJtingjctlP^Df a-J^SKor 


casto 268. 

double for assaulting wives of othois of 
whatever caste 263. 

double whore sovoral strikd down one man 
265 

extent of highest, middling and lowest 
according to Manu and YSj. 983 it 1. ' 
figures of, in smrtife refer to panas 374i 
for abuse of learned brahmanas, Vedas and 
kiug 252. / 

for abusing a brShmapa, when tho abuser 
belongs to a lower class 262. '' 

for abusing a man of same casto 261, 
for a man publicly accusing parenta or 
elders Of a sin ( oven though accusation be 
true ) 262. 

for adultorj of various ^adcs 266 
for allowing a thief to escape 272. 
for boating or injuring or killing bcasli, 265 
for brRbmapa abusing a man of a dower 
class 262. 

for brahmona having sexual intercourse 
with an untouchable woman 267 
for breaking limbs or piercing orgaiis of 
souBo 254. 

for change of pleading 18, 
for ohargiug tho paramour of a woman in 
one’s family as a thief 273. 
for conversation between a man and woman 
when forbidden to talk 266. 
for creditor putting under restraint a debtor 
claiming judJoial investigation 212. 
for debtor, who though well-oS does not 
return a debt 212. 

for defiling a fank, holy place or garden 260 
for destroying a boundary or encroaching 
on it 26p, I 

for disturbing another’s, wall, drain, 
balcony, watqroonrso &o. 248. 
for employing a man of a higher caste as a 

slave 287 , 

\ 1 

for false Witnesses and partial arbitrators 
267. I 

for goldsmith when gold and silver given 
to him for heating becomes less' than the 
1 standard allowed 224. t 

for him who is defeated on review of i judg- 
ment 274. ‘ ^ 

for hired workmah, hot performing agtePd 
work, 'though hot ill 240. > ^ i 

,for hushandi fiohor relatives "taking ai wo- 
man’s stndUana fotoo-' j '1 
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for Isoitecol an oSfliMx. donhle o< thatfoc 
pcipetzatoT 9&1. 

kx Inforlsg trooa Monging to anotba 265< 
4at jadesa and nnnian wtongl; dwriiiUng 
caaea S7A< 

lea Ubi^nzat iMTlng ofl ntA beton tUpa 
latadpailod S40 

Umlta d Icrweat, middling and Mghoft DO 
a 4« 

for loti dtu to herd fin an a Idnlk Si6 
bx maitoc dttmlidng eerrant bdon atipa 
lat«d pedod StO. 

lot mATolianta eoncoallng blemlahaa In goodk 
araelUngoldartioleiaanew 350, 
ior ncgUgantljr killing a man or beast 371. 
for not Doming aa a witzwii aikn agroeliig 
to oocna {&40. 

kn ao4 enlUTatlng a field taken on remt 

asi. 

tor not obeying anmmona aa defondant lo* 
tot obatmoilng a pabUo toad or comialkUnc 
ntdoJieo tberaon ltd. 
tor one wbo danlea or oonooU a deposit 
9tL 

loT openly oaBlng an ontcaat an cmtoist at 
a tUd a thief, emn U ttne idS U. 
tat pozfoD maklBg a pledge of nine thing 
tn two perscmi SIM 

for pobiUng cot delaeta of vltneMoa after 
they hare depoaed and not before 86. 
ioc printing oat faalta in fanlUta wltnaaaee 
81. 

for porohaaer wbo eanoot prodnoe tbs 
•ellet Of Who canztot pture tale in macket 
orert tS7 

(or sitting on the ktug*! throne or rehlele 
S78. 

for selling a beCunapa woman or enslaving 
a woman of a mpeotable tamny 3S7 
lot selling' a taiChfal female tlare who Is 
tlnwftUng lo leave 987 
for selling false gold as real S7S. 
lot lelllng ^inelean meet 373. 

Isa ecxoal tntexeoatse with the notee ri 
ones child br wife of o&l*s alUsdint 387 
tot stealing com 35B*3£> 
tor striking In each e way that blood comes 
ont 9.il 

tor strlUef one • preceptor ITS. 
lor striking with a stick 9M 
tor s Odra who makes bU Uvellbood bf 
.>-.[a«d&gblmsciirolI aja VrfhiBspa 773. 
fox tsUsg bribes 93J 


toe tampering with royal odlet STS 
tot those who manofiotare falsa jewels, 
eoralotgold 3S7 

tor threatening to Injtua the Umbeocosgani 
of sense S53. 

tor threatening to strike with the hand a 
a weapon 361. 

tor thiowlDg sshfts, mud or dust or an im 
pore thing 3S3. 

tor njQTplng a hemso. tank, garden or field 
by Intimldatioc SSQ. 
tor violoTU man talking with another's wife 
366. 

tor washerman wearing artioles given tot 
washing or toUing them SSi. 
to be paid by one who claimed an article 
as bis when it was sold to another by a 
third peoaoD 996. 

to be paid by owner ri straying cattle hnd 
beasts 916. 

tot wltneace falsely ■fttiUng boundary 9 18 
half tor a^nltlng one of lower class SM. 
ball tor an CEffendor who adroits oflenoc 
of abuse and piumlaes not to repeat It SSS. 
half tor women 966. 
blgber tor outtlng trees gTowlng neee tern 
plea or boandartos 966 n 4 
higher when one of lower class abused 
snoUis of higher class 963. 
highest tor onUing oB car nose, eye, toogae 
basdde. 9S3. 

U unjustly obtained by king, was to be 
oflarsd to Tarupa and distributed among 
baOimapas 376. 

Inereasod accoedUtg to tbo part of the body 
aOectod by the throwing of certain Impure 
things 364 

middling tor injuring or wounding (he 
limbs or senses 368. 

Fines, figures of, refer to popos whan nothing 
elsesperified 10,974 

tor steeling or destroying artlelei of varloUf 
grades Of vela* 9C3— 361 
tot tbelt of animals 3.^8 
fire, pfApe or (Trasafk|rd 146 b t. 
ordeal of CO-— 66. 

b to be kindled In Vcdle soolficca on gold 
and net ea bare ground 983 k. ^ 

Flrte, s rasta, ate three 140K1. 

Fourth share, glvea to adopted sen. U aurasa 
bom afterarards. rataniegof llOkf 
of an o&ffisrrted elffar ee parilUou, mean* 
iagof 103, iafwt;iO)Kl. 
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vitiates all tfansaotions' and makes 

- them liable to ha ajmulled by courts 234. 

Free man, when becomes slaye 236. 

Full brother 

if reunited with, deceased- takes whole estate 
as against a half-brother re-united 171« 
though not re-umted takes in preference to 
father, though re-united, aoeordinglK) Luck- 
now High Court 173 n. 

-though not re-united, takes along with half- 
brother, if re-united 172. ^ 

Funeral ntes, must be performed by him who 

i takes wealth as heir 167. 

Galava, 262. 

Gamblers, playing with false dice fined 266 

Gambling, 271-272 

- allowed by Yaj under restrictions 271n 3 
condemned by Manu 271« 3. 

Gana, assembly of brahmanas 243ii 1. 

Oanaha, accountant, qualifications of, as a 
sabhya 4. 

Ganes'a, 48. 

Oarbhadasa, one born of a dasi, a concubine 
85, 85nl, 238» 1. ' 
gift of, not possible in -primary sense 85. 

Garga, 284. 

Gatitama, 77, 87, 98, 99, 103ft 2, 127, 138, 
140, 148, 155, 166, 167ft 1, 174, 184, 187ft 
3, 190, 193» 1, 194ft 6, 198ft 1, 200, 201ft 
2, 226» 8, 228ft 1, 229n 2 and 4, 233, 234ft 1, 
246ft 3, 252ft 2. 

Gayatra Baman, 74 

Gender, of a word in a rule not to be insist- 
ed upon generally 109ft 1. 

- to be insisted on, in oertam cases 109ft 1 

Ghana, a complicated method of repeating 

the Veda 187w 1. 

Gharpure, Mr , 40n 8, 113ft, 114ft 1, 117ft 1, 
128ft 1, 169ft 4 

Ohataspliota, prescribed in the case of one 
guilty of high treason 193ft 1. 

Gift, allowed only of what remains after 
providing for the food and clothing of one’s 
family 283 

for dharma without specifying an object 
held void for uncertainty by modem deci- 
sions 235« 1 
idle, defined 217« 1 

' m marnageiof bride to bridegroom is figura- 
tive 84ft 2. 

of a man’s everything forbidden 233. 
of objects declared to be unfit for giving 


. aiyaymade tha donor liable to pr^yas'citita 
232. ^ ' 

c. 

of son ( in adoption ) is to be understood 
in a figurative sense 84. ^ 

otvrtti, forbidden 233. 
of Wife and children prohibited S2ft^ 2^ 
promise of, to a btahmana enforced 'by 
courts in ancient India 238. 
promised by a man, even Vhen aflEIfoted 
with disease, for a religious pdi^sa was 
enforceable after hla death 235. - ^ 

though promised, delivered if 

' donee do^s what is forbidden by s^astras 
283. 

under Hindu Law held to be invalid with-* 
out delivery of possession in earlier oaseS 
but not so' in later 286 n"!. 
what are not proper subjects of 231 
Gifts, law of, considered under four heads 231 
resumption of, condemned 26 ft 1, 
seven varieties of valid, according to NSrada 
283. 

sixteen vaneties of invalid 283, 
that are void and may be cancelled 234 
GopyUdht, meaning of 202 « 2 
Gotra, ksatriyas had no special, bnfc their 
purolnta’s^ 111 ft 2 

may have one, two, three or five pravaras, 
127ft 8. 

of natural family to be considered m marri- 
age even after adoption 122 ft, 

Ootraja, nieaning of 169 « 2, 

GoPrajas, are either sapmdas or samanodakas 
159 n 2. 

not confined to males, but include widows 
of gotiajas in Bombay 160 ft, 
succeed after brother’s son 169. 

Goiraja sapindas, who are 160 n, 
Gavindaoandra, king of Kanoj, 61 ft 1. 
Grammar, based on .usages of the people 169. 
Grandmother, does not include step grand- 
mother as heir, 161 -ft. 
inheriting maiden grand-daughter’s stri- 
dhana takes an absolute estate 191 ft 1. 
not entitled to share when father and sons 
oome to a partition 94« 2. 
share of, on partition 94. 
succeeding to son’s son does not take 
wealth as stridhana 161» 

Grandson, liable to pay grandfather’s debt 
only to the extent of the pnncipal 214. 
not liable to pay grandfather’s suretyship 
debt 207. ' 
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II h* raeilTrf no »• 
ati, aooacdlss to B|fau|«tl iliA i 
QiuiU, to^ bow exeoaM SC 
wben Uned bx aSkcci S6 
Omt-Cnsd-mottiet, lUTllUa U illeni ftfacnl 

Qmi-fiuidflOTi, not U&bl6 to paj uif dtbi o< 

giwt grtiiiifitbw, U tw »Tioe»tT»l ateto 
nodTtd90To&. 

Ore>t-grtpflimi. need nok pep defai oi (roAt 
giuidfiibtr 814. 

OuTdUn ed Utan, ten mlncn; lanetici ete, 
IL 

OH/Ao, h Und ol wltnea Bl. 

(TCqrj^a, AklztdofeeeoQdArjrianioa. 
Onjexet, xl^i of pilTAey Teoagoited tn 
In deolitoiu Hlhi L 

(Tfftux, Aeoompoclmept 108. 

Ovntcipaga ( guilty at the dn at rloUttng 
pern* bed) who ere 868. 

HoIOywdba, Bla 8 

•nthciz oi hUmCtfuCcuTAm 103n 1. 
H«*e«pado wniUlca, 68*. 

Hand oat oS. u panhhmtnt toe theft o( 
fdd Ate. 853. 

TT»wa wriUng. eompriArm ot 86. 

%j pnnUhmQDt 157 

JlercdaUd, eoTOAeatator ol Qiatum 6T 
184*1. 140*8,180*8. 

HoWiiZitJta, eatbot of BmrtUir*, U&< 

TTBrfla 0*8 16.17 38,01.80,65.8993. 
17or4a 34* 8. 

Bdrlm property e*clie*U to king 166* 

J7i7*afW 135, 193*1- 

HereUd, u* Benddhu end Jalou S43n 

HertUge, determlnetioa of TT 

Brtu InJertnoo V" 

TTtg^ treuoci. cm* guilty d. bnw dealt with 
by his kinsmen 193n 1. 

Hindu* hartst » ton, ean fire him In *dop- 
tioQ sittf hecooUng » MshomedAB lOtn 1 
Hlndnlldn BeUd Aet 314n 4 316*1 
Hlnu)7*hM IpQ Via 8. 

HlripySkwi VI* 8. 

Hoose. built on Another's Und alter peytag 
rent, may be taken eway by baUd*rf41 
nosUnd, desertlo* a r»6 »** eompell 

ed to glT* a third p*rt of hi* eftatetofarr 
erllpoof toinalatsJnher3*0 
deeerUog a pxi «lle was to U pasltbed 
byHetrO. 

bi 5 no doalalen orer wilsi tlnlhatta 


oxoopt In fadiln*, dlMi^ In laptfsM* 
ment and ^euept tot Indlspennible nllfl- 
ous dutlei 161 , 

Is not master ol stndhana when tU 
fihUdrtn ulthe woman oreallro 67 
tof^TS ftarrlng umlntenance to tallcn wUa 
164. 

when liable to pay wUe*daUsl30. 
Bnshand and wile, duUts ol STOdl. 

Idols, dally wmhlp ol, Is sln^ foe tb* 
family when nndfrlded 14A 
nhgltlmaU non, ot any one ol the thred 
higher ca st ee, not enttUed to a share enn 
after hli death 99, T 0 

ola Blndn {torn* !iTaV»nfd«Ti Tnl>*Tn^L^ 
not entlUfid to tueoeed 99*. 
of a Qdia, can tom eoparoenexy with 
legitimate son OSn 1. 

of a fidm faom a married woman, whoee 
huabaod was llTiof and connlred. no^ 
entitled to than 9en 1 
ol s'hdiss doc* not socoeed ccQalenlly 
99*. , 

of s Qdta, tats hall of what a hglUmate son 
aotoally takes, aooordlng to Bombay deel 
sloes 99n. 

ott'ndra, aeeordlnt to p a gels hail of 

whatbe would hart taken U leglUmate VVn 

of s Bdta, only entitled to share, U conoeo- 

Uos not Incestuousioc adnlteroai V8-99 h I, 

o(sad^^ rights of 06-00. 

of s adm ihazts eqnallT with th* widow 

of bis lather U no son dangfattr or 

daughter's son Ml 99* 1 

takas hallo! alegltlnute eon when there U 

a legHlmata son or danidito or daaght«T*i 

eon 96*1. 

ImltaUen pearls aird Jewels 356. 

ImltalloQ Jewrta, selllcxof punbhed IST 

Impolfment, tohomw-bTcsklnttat&lghtand 
tbett SC7 

to these who make ethers capU ft ortocnr 
ly carry awar botset or elephants oe kill 
others SCO. 

Impartible property what U iSvrltl 

Indian AntV^uary 81* 4 

IttdreatXUna meanleR nf 4ta 8. 

Inherltane*. groondt el ncluiloQ from 
191 (T. 

Inaenlty i>eed aei he 
to operate a« a her to InhetlUAc* 191*. 

ItuuimrcU, to t<*y oil a d It wIku allowed 

Vll 
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Vdebi dna to, lad pneadtccfl orei oUiet 
debU, exo«pi tho«B to bdOunA^ 818. 
dotr ol, to biliig laatnad brOunm** la hU 
kingdom uid to prorlde UT«llbood fot 
.th«m 913. 

sntitl«d to TMcdreaBlxth, tantli or tvtlftb 
part for artlolM loft and kspib^hlf cftoAti 

238 

flitftl Aiblt«r ol bcmndaiy U otlicr nteani 
Ml 948 

fuaetlan of. «h«n Jndgt appointed to dadde 

lord cd cmTiHng 33. 

ynn^Tii anyone c£ ^;rtiateru eaate wbohaa 

aatborlty- to proteot lobjoota 8, 

Qot to teka propwiy oi brirlaai ^trifo 
IKS. 

roocrmod Ann e^[aal to Uu debt aatabUibad 
agafaut a debtor In a colt when the debtor 
dented the debt 9l9n3. 

Teoorared five percent and ton percent frccn 
debtor and eredltor recpeetlTely when debt 
waa admitted az^ yet a Rdt had to be filed 
913. 

■bmld look Into eaaaea of IhlganU S. 
lokea belrleai p t u p aity after prarldlag for 
atfddhaa and oocrablnaa of deocaaad Idl. 
to decide by hU own Ughta when no 
taeaca of proof arallable 83. 
to dodde with the aid of axperta eaoaaa of 
merchanta, oral tarn eo. agrlcnltnrlita, aetora 
iic. 8. 

tocnloroe eonrentiona of gnllda and cor* 
potaUona 843. 
to rectore atolen property 230 
waa to appoint jadge whan he eoald not 
look Into oaneoa K. 

JloJo, ordeal of 70—71 
erdMdoI tdetermloea a matter alter aocne 
time 4). 

ordeal, nettobeadmlnlvteredtedrankaTda. 
gambleri, do, 4K. 
ordml to be cmptered when 4L 
S^rUKta a means of Interpretation 1K3 h 3 
rd elxkfndi lC2ni. 

Krana a method of r«lUnt the Veda IS'nt 
^TrofrortAo t tm t a t o ed with tbe relltfon^ aet 
Iteell 105 1 »m 8 
JCrokoIr'^r' doedof purelu** fX 
i^fWa a kind o< eecoo^ry arm lOX 
Krifii meant or borden of proof 15 a 6. 
ITrfjOrOdl adebtor chlmlttgjadleltl InTeatl* 
patloB Jll. 


£iroia, eifnal to 9000 dapdu 64, 
Sf^^DvcipSjrma 

also ca ll ed roJfcfflB 940ti i. 

( interest ] itlpnlated 138»1. 

103. > 

aon, tecognleed InMlthmin modem tlmea 
atec loss 3. 

Rfatriya, cannot aeeept a gift 83. 
had no cpedal gotta of tbelr own. bat 
took preeeptor’e llln 3. 

R9<xfa<ai, 900a 9. 

jLtftfoJOt a kind of aeoondaiy ion 108, 104 
forbidden in kali agelOOa 6. 

& ehaxa even when father exclnded 
from It, aceoidlng to Yl). 196. 

Aati/oro maaaan of com, eqoaf to 13 pra 
85dnl. 

RhIo, meaning of 348, 

Uadnd of partlea ae a coart fia 1, & 
r»iDHo, lOdnl 107 198, 14la 1, 143a 1 
161n 1 18Kn 1 908a 9 999a 9, 946a 8 
9Khi9. 

XmmBrea, 19a 5, Wa 3 85 b 1 l*8a 3 

19&n, 

Yasabkn mmumm of com. egnal to hraty 
froefAatSfiO 960nl 

Eortti lister of Yashdera nnd adopted by 
KnnUhho)a ISSa 1 
Rappam, moaning of UL 
JTtisfda, osary deriratioa of 197 
LBiia meaning of, 161 b 3. 

LofiMn/rarlta UO. 

LoffnaJ^ snrety 197 
7 ofr^ona, » fanettes of words 88a 3 
la only a Unit ol word ( If at all ) and U to 
be preferred to rOkyobAieifa which Is a 
taoU of sentence lt3a 8. 
fMxlrmViaro, anther of KalpoUni Cltil. 

Ldi tc flgorallTe (senieliaiaL 
lirmencti, if not root^lUl was no bar to 
loherllaaca 103a. 

Land, owner of, to pay price of thing flolen 
If footmuki of thief hare net gooe oat ef 
258. 

lAad Hercoae Code (Bombay ) JlYi 9, 3tT«» 

SL 

people of eoatbem Onjerat 139b. 
applW the woof drtereren to a dItUot 
female eooiln IIM. 
f.o«i7ai f iia 

/jouhla, a ilnd of deentBtnt 33 
■ertnUDdicf, aecorJIng to BlbaipaU W 
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LekUaka, eoribo, qualifications of, as asdbhya 
i 

Lekhita, a kind of witness 81 
Leprosy, as ground of exclusion from in- 
heritance 192m 2. 

LtkJnta, a witness whoso name is placed on 
a document by the party himself 31. 
Lllavatl, 61m 2, 274m. 

Limitation, 96, 

Line, threw views about meaning of, m in- 
heritance 163m 1 

L%ngayats, dvyamusySyana dattaka, prevalent 
among 120m 1 

Ltngty one weanng a forbidden mark 196, 
196m 1 

Litigants, order of recording oases of 11. 
representation of, by others 11 
' Ijokapalas, guardians of the worlds 48. 

Lost article, could be recovered within one 
year, if found by king’s ofScers 228. 
Madana, ( same as Madana-ratna ) 51, 55, 
60, 61, 62, 80, 86, 92, 104, 138, 149, 
154, 167, 169, 170, 178, 174, 175, 178, 
184, 196, 197, 246, 249, 264 
Madanapanjata, 142m 2, 161m 1 
Madaitarat)ia, 2, 11m 8, 32, 86, 89, 91, 137. 
99, 246n 2, 269n 1 

Mddhava, author of Paras'aramadhaviya 51 
115, 116m 4, 151, 269m 1 
defends marriage with maternal unole’s 
dau^ter 128 m 1 

Madhuban Insonption 24m 3. 

Madhuparka, offering of honey and curds, 
made to an aoSiya or honoured guest 132m 5 
Madhyade^a, country between Himalaya and 
-Vindhya-T. 

Mahdbkdrata, 50, 128m 1, 1V9m 3 
Mahdbhagya, 245m 4 
Mahdlaya,, a s'raddha 147m 2. 

Mahdpataka, man guilty of, to bo treated 
t as dead by kinsmen 164 m 8. 

MahapStakas, 251m 4 

Maiden, gifts on betrothal of, how disposed of 
if dying before marnoge 190 
succession to stridhana'of 101, 191m 1. 
Maintenance, stndhana of a woman to bo 
taken into account m awarding 94m 1 
Maitravaruna, an assistant of the Hotjr priest, 
; Who loudly repeats the praisas 112m 1. 
Man, who violated the duties of sannydna 
- bcdamoalafo of the king 286m 
Manager, debt of, binding on members of 


family when borrow'od for family firm 
oven without legal necessity 8 m 2. 
Mandala, a country Sin 4. 

Mdnava-grhya 110m 1. 

Mandlik, 169, 283m 2 

Mandlik, criticized 1 v 8m, 6m 2, 8m 2, 16m 5. 
28m 1, 81m 4, 35m 1, 86m 2, 40n 8, 78m 5, 
81m 4, 88m 4, 90m 1, 91m 1, 100m 2, 101m 1, 
110m 1, 117m 1, 128m 1, 143m 1, 195, 2igM 2, 
260 m 1, 262m 1. 

Mdndahka, a chief whose revenue is over 3 
lakhs and below ten 84 m 4. 

Mantra, addressed to Vanaspati 61. 

addressed to Soma Sin 1. 

Mantras, for prana-pratistha 74m li 
Manu, 2, 3, 7m 2 etc 
held in high veneration by Brhaspati 141m 
4 

ontioized by Brhaspati 141 n 4. 

Marching, on ass through the street, proper 
punishment for brahmana offender 261. 
on ass as punishment for a brahmana wo- 
man guilty of adultery with ksatnya or 
vais'ya 269 

on an ass in the streetsj as punishment for 
rape 264. 

Martel, 227 

Marriage, approved forms of 187m 8. 
asura form of, consists in paying bride- 
price to the father of the bride 189m 1. 
eight forms of 187m 3. 

four approved forms of, for brahmanas 188. 
forbidden with a girl whose father has the 
same gotra or pravara 127m 8 
gandharva form of, also approved for 
ksatriyas 188 

is gift of the bride to bride-groom uho ac- 
cepts it 8Sm I, 84m 2, 189m 1 
of a brahmana with his sister’s daughter le 
\oid on the ground of sapinda relation, ex- 
cept for special custom 127m 1, 
of brShmana with a s'udra woman hold 
valid in modern times 97m 1 
of unmarried coparceners need not bo pro- 
vided for at partition, according to P. C 
102m 1. 

only forms of, recognised in modem times, 
are brahma and asura 189 m 1 
presumption as to form is that it is in 
brUhvia form 81 m 2, 

presumption of brihma form, applies o\ou 
to such-Mahomedans to whom Hindu Law 
of Buccession'applics 189m 1, 
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onetioMenaJimolei dan^tn oon 
met of TleFi aWut 138» 1, 

UuuU, 4&. 

iin^Oj equal to 0Te kn^talaj aiOn a 
o{ gold, WM equal to five krypalti TSn a. 
of dlTU, equal to two kn^ialat StOrv i. 
VajAiyr Uaible lot I aet done loi hlb 

benefit 911. 

liable to ilM lot not paTlng waget to hla 
aorrant for work done ill. 

MuUt aud heidfimau 91S — 317 
AlaUrnal aunt a con 165fl 
Maternal ucolot la a baudbn 161 nl. 

fuocooda In preCorouoe to hla aou 161 n 1. 
llatetnal uncle a danghtor, oUgiblo lot 
Tnarrl«pii amoug KMiUajtu biPiTPa^taa 7 
•^ratnTTYai nnole a ton ai bandho 166 ru 
3i7Ul'ib3 toudamentala, 8 n i. 
lfafrt,HTeo 48. 183. 

Haula loeaulDg of, ( wheu applied to wit 
aftan ) 83. 

aoQ under rfirra-mitabhal asd 7al 

mloU 

about the aettlDg apart of graljui in rlow 
ol dan a Ifjl 176. 

of apptchaofiou ol a thing not arlaliig on 
leat ita atttfbuta arc first apprehended 78* 
oibhSta (alcaadj axiatiug thlnga ) being 
mentlonod lot ttaUug aomathlng Wffnta 
( lolure ) ISln 8. 
of oattla and the bull Sol. 

of oleamitig the eup doi, 108sl* 

oferowaejo 8T»5. 

cl fire ahouid not bo kindled in the middle 

regtooa net in hearenk 433 o. 

at hetUTaifnlpuUdhlkarapa 7T) ■ 4. 

ol ha pianti the poat hall Inside and faiU 

oatildo tho altar 168. 

ol lamp on the thieabold 174. 

ol mim&tbsX that the attribute ol a aub- 

yei in a rUAl Is not to be taken lltetsllr 

but oolT inastratiTCly 144 n 8. 

ol itiiopoH 116 fil. 

ol atafl and cakes 148, 148 n 1 

'fleguUr loelndes plan) 44 w 4. 

ihat a general jropoaltion Is modified et r*- 

alrfflled by a rartlcnUr one 463 nl 

that in one fUM text tba aame word can 

not U nsed in two aensea B3«6, 8l,l.^nl 

that Ihoao that coma nn InriUd ibonld be 

smUdaitbaand ICOn. 161 

that Uj* finl conaocutlie Itemiaratohe 

takeDlnatcrltaU lha abeeaca dapwUI 


reaacma 117 n. .. 

that{ all amriiltexts bearing on a topio arc 
to be road together and snpplomeni each 
other ITOni. 

that in a slnglo naigu theiti la to bo a ringlo 
ddAi ( and not two ) Ms 1. 
thal texta stating a rsoion for a rulo are 
recommendatory 116nl 

Mayne, 186»9.SSSnl. 

Mayflkba, is ol paramount authority In Horn 
bay Island Qujeist and Horth Konkan 
163 n. 

MeditQiitAi, author ol bhS ya onklauu. 90 at, 
lOdnl. lOTni lS3.14Qnl 106nt 

More Hants, appointed as aabhyai ( memben 
d cxmrt ) 6 

Metals, extent ol low In weight <4 when 
hcatod In fixe 9S1. 

lDmlit»g.Tidenadec3alininl 114 kJ 168*1 

Mlmlrti takas, 1 e8> 
regard onupolabdU as sixih means ol 
pmol 48*3 

Minor adsone poaawMbn none against 80. 
not a oonpdont wltncw 83. 

Misjoinder ol eausos ol action 18 
when improper 16 

MWUHura 7*1 18*8. 19 nl 30nl4c 
•coepted by MsjBUu expressly 119. 
and MarUha, dlSering riawi ol 100*8, 
106, 107 106 166, 167*1 168,171*3, 
183 * a, IBS. 18S * 1 

JiUkpO a kind ol reply ( rii. d denial ) 14 

ol four Ubds 14 

Mlecchas dispulei among, to be decided by 
ordeals wall'koovn among them 4^, _ 

BTertgage, by tatber II lot antecedent debt, 
binding oc aoo 916*1 

Uolbcr adop<lr* succeeds In pretereae* to 
adoplire tatber when MlUkiatl (■ o4 per** 
mount antbority 167*4 
exa succeed, eren U she remirrles protlded 
son diet alter mDsrrlage 167 nl 
does net inclede step^mothcr 167 * 1 
cntlUed to a share whether pariiUou took 
plsoe dnrlacoT alter tsther s lUeUme 93 *1 
gets a share only U actual dirUlo* takaa 
place 03 *4 

ItahllUrU lot sons debt 440 

not barred by nachssUty from snececdlBt 

to son UTnl 

share eC on rarilUen U oot ber strtdhaaa 
176*3. 
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the roisaus of the Mifnk«ir" for proforniiG 
to father I'lV >i I 

fl/77/n, >;jllrr of an articlo that i'; cinunod In 
another n>5 In*' litn 5 
ilfvmJi, held to ‘oiceeid after all married and 
nmnarricd daurJiler^, iiv ^lio ;\a8 not a 
/.nil /~t min 

■\rurderor, di8.qnalifiod from inhoritinn to per- 
son mnrdcri d In Inm mini 
Murderers puuislnd mth death and eonfi'-ca- 
tion of properlj IfdO 

Xahitinui, trader not opposed toVodadld, 
242 n 

,Vo)' ta^, adoption of Rirl In, not rccopinsed 
In Bombaj Ifigh Court 103 n 2, 
adoption of Ctrl b\ , hold \alid b\ custom 
in ^fadraa 103 i 2 

propertj left b\ , descends to daughter in 
preference to her son 183 «. 

.Voinn/fjAo, prescribed on certain occasions 
106 n 2 
riles, 80 n 2 

Xai‘!(h:kn ( perpetual student) 167 n 1, 101 
heir to, 1C7 
Xait rdifa, 19 n 2 
Xandfi Panrhfa, 118 n 1 
recognises brother haring same mother but 
diflorcnt father ns an heir 168 iil 
Xdrada, 4, 5, 8, 9 <S.c 
Xuruijd'na, author of Dharmapravrtti, I47nl 
Xa’i/ika, meaning of 226 n 3 
Kaidch'girls, arc open thicros, 256 
Nni/avivcka, a work of Bhavanatha 77 
Negative particle, meaning of 232 n 1 
NiiancfAa, meaning of, 25, 78 « 6, 142 
Nidhi, treasure found buried in the earth 
229 nl 

Nighanfu 85, 184 

K-igtidhartha, a kind of faulty reply ( of mys- 
terious import ) 15 

Ntk?epa, defined 222 

distinguished from upanidhi 222, 222 n 1 
XUakanflio, cnticized 88, 91n2, 95 ji 3. 127, 
143»2, 14Cn3, 157nl, 153nl, 161n2, 185nl, 
igSnl, 218«2 

Xtrdbadha, disclosing no injury ( plaint ) 13 
Nirartha, meaningless ( plaint ) 13 

Ntrindnya, explained 192 n 2, 193 
N^rnayaslndhu, 130 n 3 
Ntrmkta completely heard though not deci- 
ded 40 51 3 

Nirukta, 110 ii 1, 274 n 4. 

Ntrvupa, meaning of 175 n 2 

E 


Xtni''(a, rvhat is acquired by ag>icultnro 
trade and service 82. 

IN jsdf/n, who is 115, 115 n 1. 

Pill It led to perform Baudra sacnfico' 115 
N jilnsinJ, meaning of 269 
N is d/iw, prohibition 201 71 3, 2G3 7i2 
Ai'/irni/q/fiiur, gning no cause of action 13, 
IN thmagulUa, composed by Nllakantha before 
the Vr araliaraniaj ukha 111 . 

A itimaynkha, 262 n 5 

X it tin, 80 71 2 , 

kind of rites 106 n 1 

Xti/nvKi, restrictive injunction 105, 105 11 5, 
IOG 712 , 112 711. 

better to construe a passage as myama 
rather than ns a parisankhj a 112 n 1 
Ntiiogn, practice of 103 n 2 
Non-dcli\orj of sold chattel 244-245 
Non-paj ment of wages 289-241 
Xyiisa, often used ns Bynon 5 'mons with 
niksopa 22I71 1 

Xyiit/a, rule of interpretation 77i 1 
Xi/dt/asudfiii, pommontnry of SomesVara on 
TantravSrtika 128» 1 

Oath, form of, in case of ■viitnosscs of brah- 
mnna and other castes 39 
is divine proof which dotorminos a cause 
after a time 43 

man taking, to be declared pure if no for- 
midable calamity due to God or king falls 
on him within fourteen days 75 
Oaths, 75-76 

objects by which taken 43, 75 
when preferred as means of proof 21 
Oaths Act ( Indian ) 75» 2 
Obstructions, in public roads forbidden 249 
Offence, none if one beaten beats in return 
or one abused returns it 253 
Offender, to pay something to the person 
struck and also to pay for medical charges 
265 

Ordeal, of balance 50 GO 
Ordeal, of balance, rites of 66 
of fire, rites of 64-65 
of heated mass of gold 72-78 
of kos'a for finding out whether joint estate 
has been concealed by some member 135 
of poison 69-70 

of poison or of water pot proper for women 
44 

of water 66-69 

to be undergone as a general rule by defen- 
dant or accused 43 
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when egein to be tmdergoiH M 
wUbont fine, when preecr^bed 43-1 !U 
Oxd«li41 TO. 

•U, exoept kos e mej be edmlnlitered to 
bdbmapuii 

all may be admliii«l«Ted to bmtrljai 
raUTmi uh) v'bdn* 44 
determlnei matter that oanoot bo deoldcd 
by bmnan ptool 41 

d Karma U priodpel ddiy to be loTobcd In 

4en 2. 

first fire ont o{ nine to be employed tn 
Talnable mattera 41 

ot two Modi, acoordlogas tbey dotenolne 

at OQoe or aA«r acme tln>« 4] 

of sine Unda 41 

pmoni fit to undergo 44 

pertODt nodfligolitg ibonld tack tbe prerWnu 

day CO. 

prooedore qotqiqod to all 4thl9. 

proper place lor oadergotng varkrtu 47 

p r o p er timaa torsemal 44 

ibotildbe admloltUred by jadga tn pm* 

aenoa ol king and bcChtnapaa fiO. 

wb«n may be employed 41. 

wben to be prelemd aa meaea ot ptool It. 

when allowable 2L. 

wbon opUortally allowtd 33. 

when nodetganQ tbrongb a anbatitnU 4C* 

40. 

wbleb oot ol nine appropriate lor wbem 
44 44 

with Coe on defeat, 43. 

Oranaments, ownenblp lo wbon gtren lor 
wearing to a woman 1 Oh 1 
worn br a woman daring ber bnahand a 
lUe>ttme iboQld not be dirlded by kina' 
men. ace. to Mann 181 
Onteaata and tbelr aona not entitled to main* 
tenaneo llki 

Owner ol article loct and fonnd by hlnit'a 
efCcen ooald recOTcr it Irem the ting. II be 
claimed it wllbln on* year 3K. 
r4 article lost and loaod by king eoald re- 
forer It within three year*. 11a br bmena 
53^ 

o4 land, entitled to materiel el boa«e bnlU 
tbereoo wilbont paylnf rant and witbeat 
an a t rramect 311 

Ownenblp, catnea el, nndmtood Irem 
wetldiy nng* c»et fr«m a Utn 
dlKnaaion ol, varinl in dctermlnalloo el 

dCyo ““ 


In rlUagta and lleldi Ulonga to the boldtra 
ol land and not to the king 83. 
la a capacity arlilng from parebaae accap- 
taneeolgUt Ae. 77 

none omt one a wilt according to Ntlakap Jba 
83 * 88 &4n2. 

exlata in one a wile and children according 
toiXlUfcmra 83 n 3. 
cd aon In aneoatml property by birth '’8. 
o< tro»'a growing on boondarr SM. 
two Tiawa aa to 78 n 3 
AidlirtbnHtiaoaiapa CSnl 
rokkan/irn, meaning cd 341. 
reitaliodoiopifOiji, a kind o< lanlty reply 

( meotlna only a part of tbe plaint ) 16 , 

fulo. aonal to 830 guBJat 01 a 8, 274 n 3. 
Pain, glTlng of, does not eematitutelauraloTm 
ISOn 1 

Paao. la equal to one kam cd copper In 
Wfil^t274 

equal to 90 KJUlpia in raloe r’4 n8. 
/kmcapapj^ a holy liqnld prepared with fire 
predoela of tbo eerw 8 n 1 
JUpini 80 * 8, 101 n i, 109 119 #3, 167 *] 
168. 316 n 4 
J*ar0fera, 116 

/tonioTamnd4<iBljrc,nHl 14 n4 16*1.23*1 
•». 47*4 148*2, ICO, IfiOaS 190 

318* 3tCn4 

Jwmts, bare power to glre tell or abandon 
a ton acoording lo Vaiiqh* 110 , 

PVnbka lio, teebnleal a Und of itrldbana, 
mrsnlDg of 176 * 3. 

TWrJADrrt meanlngof 316. 

Panpla 02. 03 * 1 146. 

AtrffUAa mnnlngof 316. 

/WrurtUjffl permlaaire mU 106 * a, 113* 1 

liable to three lanlla 106 * 3 
Panrfdana martiaga ol joanger brother or 
alitor before elder lOt * 1 
aaa a grare iln lOl * 1 
/^rlAn*<7nifAi 69*1 81 

Partie*, to laralih wrety lo 
anabfe to larnlib lartty were to b« kept In 
jail 2a 

Partition, aewrJing to raelbeta 96. 
alter dcdoctlon for aldcit ton nolprtcUied 
in lb* prevnt a^ 01 
among a»c« Irocn wim ol dlCrrtnt rule* 

0** —9* 

can b« fCeeted by Ulbar among bli intoof 
aoo»»*frr#e Wnl 
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circumsKnrrs drcisno in pro\inr n pro- 
xmiK 11} 

cl<'nrlv doflnr': tlio prior undefined o\\ nor- 
Miip of c^vernl niemborj; SI 
doublo 'slnre of 'ic'jinrer on, e\on ulien 
wiKli ncTuired with delrlinenl to pTlerml 
eilTto n?. 

fresh ^vI^en ordor<'d 1 in 
fre^h, when rnner>Tlrd weiltli found 113 
four times for, necordint’ to 'MiliKs'iri 
6S 11 1 

iIlcKilimrife son of s'lidra entilled to i Imlf 
shfirc Oil no 

mode hv fother, connot ho aside if proi>er 
02 

mnrrtnjje oxpensep of iinmnrrfed copor- 
coners in ed not be pro\ idcd for on, accor- 
ding to P C 102 11 1 

mo% ho claimed o\on bi fifth or poionth 

from common ancestor 06 

maj take place at the choice of the fatlier 

6S 

mas take plnco when the mother is alno 
87. 

of coparceners possible osen m the ahscnco 
of wealth hy a mere declaration of intention 
SO 

no division ordinarilj of wells and rights 
to water at 140 

pajment of debts of father, of family and 
of manager on 134 

permitted even when both parents ere 
living 87 

per stirpes, 95, 95 n 1 

share according to fathers on 94 — 95 

proofs indicative of 148 

property incapable by its very nature of, 

139 - 140 

property not liable to 135 - 141 
provision to be made for samskaras of 
younger brothers and unmarried sisters on 
101 

rights of son bom after 99 - 100 

share of acquirer on, in ancestral land if 

acquired after being lost to family 136 

share of mother on 93 

share of step-mother on 93 n 1 

share of paternal grandmother 94 

takes place even against the father’s desire 

as regards ancestral estate 88 

time of SC 

times for, different according to the Mita- 
ksara and the Dayabhaga 88, 


}wo times for, according to DSybhaga 88 ill. 
when reopened 143 n 2 and 3 
wife entitled to a share on, when husband 
end son separated 02 
Pirtitioii Act 111)1 2 

Pirtiur, act of one, binds all partners 230 
acting ncgligonth or without authority 
was to make good the loss 230. 
Partnership, 220 231 
Pnrl\, a losing 20. 

chmcterislics of a false 20 
JTiriaua srUddha, explained 12 In 
offerings to three paternal ancestors of tho 
mother in 124n 

Pitrmido’ia, exception or proviso 232, 232n 1 
Pasturage, how much ground set apart as 
246 

Pas upalas, 242n 

Paternal grandmother, first among gotraja 
heirs IGI 
Patda, outcast 

issuo of, becomes patita except female 
child, according to Vasistha 192)i 
rights of, to property safeguarded by Act 
XXI of 1850 191n 8. 

Patrn, vehicle or document, 139, 139n 2 
Paunnrbhavc, 103 
Pcheva Inscription, 242 h 2 
Penance, for deposing falsely to save one 
from death 41 

Per stirpes, rule of, applies to succession of 
daughters’ issue to strldhana 185, l65n 3 
rule of partition how applied 95n. 1 
is a special rule and does not apply to in- 
heritance among remote heirs 95)i 1 
Persons, excluded from inheritance are en- 
titled to maintenance 193, 195 
who have entered into another order ( than 
householder's ) not entitled to maintenance 
196 

Pmdasiddhi, a medical work 90 
Pita, means also one who initiates into Vedio 
study by upanayana ISOn 5 
Pitdmaha, 10, 41, 44, 45, 46, 47, 48, 49, 50, 
61, 52, 63, 54, 60, 61, 62, 63, 66, 67, 68, 70, 
71, 72, 73 

Pitrbandhus, preferred to mStrbandhus 164. 
Plaint, amendment of 13, 
contents of, in general 12. 

„ „ m suits about immoveable 

property 12. 

oharaotenstics of a goodj 12. 
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to be fini wtlUeh down <m a boaid irlth 
chalk hj hidge li 

ol arermeDta in 18> 

oontalning Tuanj oansn ot actios not 
fanltj IS. 

fanltj oharaotarlftioa o{ lA 

to be written down on a loaf or paper alter 

amendment IS. 

rejeotlon ot, 18. 

Plalntlfl ocrald put nnder reatnlnt Undo* 
lendant, wbcn 6. 

Pleading, change of IB. 
remit ol change ol, in cItII and criminal 
dlipntee 18 
Pledge, SOl-SOO, 

forfeited U amount doe hai beeoma double 
of principal lent or U time Qxed baa paaed 
204 

li deatroyed throogh fanlt of eredltor he 
bai to pay the price thcrool 208. 

U damaged by eredltor njiog It oaojed loaa 
of Interest SOI. 

If lost or damaged except by the act of Oo4 
or the king, mojt ba rettorad by pledgea 
903. 

of tht'TopyoklBd U enjoyed by the erodltor 
otoaed of Interest 302. 
prior prerallaorot aabaoqnant icaeaaoUoQ 
oiplad^ mortgage ot cala U posaeaaioG 
takan S03a 8. 

whan creditor eonld aell 305 
with aolpmUOra. 205 S05a 2. 

Pledgai, oat of two, first In time proralU 20t. 
Plooghihara, ordeal ol T3. 

Polaoo, qnanUty cf,admlnUUred In ordeol69 
•tagM ol the Workings of 0. 

Poaaeoion 27 80. 

adraraa, oom against whom 80 
becomts ralld erldenea, whan acoomponl 
ed by a clear title 27 

dlflerent periodi ol adrersa, laid down by 
dlOerantogJa and wrlUrs 80» 1 
for three genetstlont, cooUrred ownership 
when It U uncjrtalo whether It originated 
witbonltUle 9Dn 1 

In order to bOTiUa mail poiSMi firs atlri 
bates 3S. 

mtrt wllhoal any title cannot rsUbtlib 
eUlra dorlnf hamin memory 28. 
eecawarr for TsUdlty ol a trsniactloo 
sindiul saUeqacnt drallnti 103a 3. 
oot ahariaUly twcesniy to eonetllota a 
TilUfUt onder llledo law r35e 1 


the acde mo&ns of proof about nsa hi dioti, 
water eoamet 21. 

was the datermlning factor In a dispute 
between two pawnees 204 304a 1. 
wbcn ralid proof of owDcrshlp of land 2S. 
iVobAaloro, a ILmiifaaaka 1 T 8 a. 
rraeUra woy of aooast to honse Ac. and 
also paatnm 141 
Prib/nrOiti Jadge, defined 4 
Prtuao, directory fotmola 113n 1 
PraJSpaii 94 150, 1T3, 921 
/VajaapaaOpc/ro, writing of reqneat by Ling 

so. 

JVttJHrlMifej, mkcellaneoni matters 9T2a 2 
/Vdao time required for repeating ten loof 
Utters 54 

/Voward aacTcd syllable o»i 40. 

/yapfi maanlngof2^ 

/vadnpQ |0 a kind ol reply (former Jadg* 
ment) 14 15. 
bow pTOTcd 16. 

/Vosada-IitAWc writing of faToorSS 
/yatfho, a measure of ecru equal to four 
kudaru S^a L 
ProhiomOy marriages 97a 1 
oflspring of onions of males of lower castes 
srltb women of higher atte<t 47 96 
JVa/Qoma nnlon, ton of. not entitled to In 
herit 194 191a 4 
/Vafmpato, erplalned 294. 

ProfiArfa. ssubatltate US. 

/Vetiiraru document of release from debt 
318. 214a 1. 

/Vclioadl a ntMtUuteor agent 11 
iVa/(«aro(li (ncameu) foarmcanlnss of 
lOOa 1 

/Vafyanulnndnaa a kind of reply ( special 
pha ) same as Kirana 14 
Prorare meaning of 13"a 8, 

/Varanu, efVvtrlyai llln2 
/VarcrOdA^fa 127 

ivafCinifa panUbm^b for offences was 
looked npon m Ba 1 
/Vairff^as, ara IratrarfAc ICria 8. 

/VapojoXa nrslng motlrr ICy 131a 1 
Pmrp t or as heir ICd. 

not making way for pnni bed alth Gd* 

rrlfufotln kind of stildbaBa 176. 

rriracy nrbloUlP 

Prirst dri^mce riri»tell>^2. 

Tllht of nUod* to ranilng d<alh 3^1 
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Privy, not to be constructed 'very close to 
the wall of another 249 
Proof, divine means of, not to he resorted 
to when human means available 21. 
either human or divine 20. 
means of 20-21. 

three varieties of human means of 20 
Property, once vested in a man cannot be 
divested by the subsequent removal of a 
a defect from one who was excluded 192nl 
stolen by thieves, must be restored by Ling 
229 

Propinquity, if equal, all divide heritage 
equally 162. 

to deceased, the determining pnnciple as 
to right to succeed 188 
Prostitution, does not sever tie of blood 188n 
Prtha, adopted by Kuntibhoja 129n 
was a Jcevala dattaka 129n 
JPnga, a village panchayat, defined 5n 1 
meaning of 242, 243n 1 
Punishment, corporal, for those who dress 
as ascetics and deceive people 266 
for abettors 260-61 

for adulteress is not death but lopping off 
of ears &o. 

for adultery by fraud 866 

for adultery, varied with the castes of the 

parties 265 

for briihmana guilty of rape of a brShmana 
woman 264 

for causing wrongful asodha ( arrest or re- 
straint) 9 

for embezzling property of gana or violat- 
ing usages of gana 243 
for falsely disputing a partition already 
made 149 

for highway robbery 257. 
for him who adduces false wilnesscs 37. 
for him who does not return a deposit on 
demand or demands a deposit when ho 
made none 222 

for house-breaking at night 257 
for kidnapping a male or a woman 258 
foi kidnapping a married voman or maiden 
258 

for kidnapping women 258. 
for murderers 260 
for one who incites to sahasa 264 
for one v\ ho, though summoncQ as defen- 
dant, do?s not obey 10 
for pickpocket and cut-purse 257- 

F. 


for putting under asedha those who do not 
deserve to he so put 9. 
for rape on ai hrahmana woman by a tsa- 
tnya or the like 264. 

for sexual intercourse with female ascetic , 
light accordmg to Manu and Yaj , but 
heavy according to Narada 268n 1 
for (Sexual intercourse with kept mistress of 
another same as/ that for intercourse with 
another’s wife 269 

for slander of a woman, whether true or 
false 270 

for stealing cows or cattle 258 

for stealing gold, silver dc 268 

for those who expound portents without 

knowing about stars &c 256 

for those who give food or shelter to thieves 

or do not arrest them when able 259 

of cutting of that limb with which a hrS- 

hmana is struck by a non-brahmnna 254 

of cutting of tongue for s'udra reviling a 

brahmana, or 'for loudly reciting Veda 

252 

of quacks 256 

when not inflicted for breaking asedha 9 
Pupil, as heir 166 
Furdnas, 6 

contain many pratices opposed to smptis 
91. 

Purchase, in market overt was blameless 226, 
may be rescinded within a certain time 
248 

of article, without examination, could bo 
rescinded within a certam time 243 
time allowed for rescission of, of various 
articles 243. 

Purchaser, 

from an unauthorised slave or from a bad 
ebameter or at a low price, was guilty like 
a thief 226 

had to produce the seller or to prove sale 
in market overt, in order to escape the 
claim of the real owner 227 
lo bear loss, if it be duo to his own fault 
244. 

Purport, means for arriving at the correct 
purport of a passage 12^ n 1 
Piirta, tanks and i\orks of public utilitr 141 
Piiru’^drtha, concerned onh with the agent 
or Ins motives, 105, 105k 2. 
piTritJ/nia, the first third part o' a day ':7r 1 
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pgrrcvnlnSi^ 4S n S Sin a Sis 2. 
08* 8, 81. 84« 1, 86, 90 nl. 105n 3. 114« 1. 
lain 9 123, 146m 1 170 b i. 
jVrpapaJtfs, pUInt 19 
pVrrav^ldin plmlntiff ai od« 'who en^oydd 
ftrtt 19 nl. 

Pni, BOQ MTed lather from 103 n 
Patia, ttasda for aon, graodaon and cnmt 
grandaon 109 ft 8 

PuintH, tc be performed before adopting a 
boy if tfa performed In family ol birth 
113 B 8. 

not neoeoary aoeordlngtodooUioQill9fi 2. 
p^iriJclSpvtrn JOS. 

of tvo Undi 103 lU 
Qoacka, panUhad Ilka thloTea 260. 
Ba^htniandaHa aathor of DlTyataUra 48ii 4 
Bcg\*nandttna, iO SC Clna, 74 ft 8. 8l« 2. 

vaa atyled GmKrta llA 
JlS/amarpe defined 949 

imjatBtcnui, a royal writing of tlmjoklDde 
33. 

Rjtaaaa, form of marrUge, wborrin bride waa 
forelbly carried away 84*9 
Bateable dUtrlbntlos of ajaeu ol debtor 218 
218*3. 

Beaaonlog, U of greater aatbority vban two 
Sm^tli are In ooefilet 7 
If decUlon roia cl. loai of dharma retolta • 
Bcedpt. of InatalmenU of debt paid by 
debtor were to be paaaed by creditor 9JA 
Beoognlacd agenU for partlea wben allowed 
11 

RelWooi doUca, of brotben, wbo hare not 
kindled a&ered Area, are ringle and no* ao* 
parole 146 

o4 nndlTlded peraon*, aro to bo porfocmed 
tcporaUly for each in came of ■ ranta and 
gjhya Area 14A 

Bellgtoo* rite*, arm one and not aeparate In 
the f ** of nndlrided copareesen 144 
Hftnanlage d wldowa, takea piece by enttom 
918 *1- 

ot wldowa, pTTsblHlod by Mann 918 * 1 

Beply blcndlDKcfaffTcralklndaol 16. 

bordrtj of prooflnlha aercTal klodicf 16*16. 
cl defendant lobe written down In rUinUfTa 
preaenre H 
cffoorklnda 3*1 lA 

what Iia fantty lA 

jlf^elulon of 348 3tl 

cIpanTbameelJand 913. 

r.rt/adtniia, lA 


plea of, bow proved lA 
Recnmptlon of gUta 281 98A 
R«.tuilon, xwne podlble between aorta of aepa 
rated brotberi 1G8. 
tmqnlaltea of 108. 

Be.anltod member tnoceealon to, U by inr* 
TlTonblp 1GB* A 
Bevlew o! indgment 374 
Pprwdd, 61 61*1 66, eC, ST 63, 60, C8 * 1. 

110,183, 976 *L 
Bice, ordeal o4 '~1 79. 
employed only whore dlapnto rolatea to 
money 71 *9 

BiAlha meaning d 77 77 « A 
meaning ol 918. 

Bitea, ToUgknu, of three Unda 80 m 1. 
Bobbera, on highway hangod by the ncek 
from tree 967 

Bndta, called Statlytn 9G1 * A 
Bodma, tferen 4 A 

Rudrvdhora anthorol B nddhlrlTeka 116* 1 
Bole of, of dlrialon per itirpoa appllea to 
danghter a lame niceeedlng to ilridbana 
ISA 

Bole, that UltIk:«arS and UayOkha to bo 
oonitned ae aa to barmoniao antheaeb 
other wberorar raaaonably poulble 160 n. 
Bolea, about coDftmeUBg prlriea, nrtnala 
plU do. near booaes S40 
S'oboro, bbi«ya of 81* A 86*1 ICO*, 
bbifya of, commontod on by BbaTanltba 
77 » 2. 

S’ oMo, grammar A 
£a643 ball of jaitfce, A 
SaMvhz, anperintendentolgambUngappolnl 
edbykiof 970 

£aM|roa membera of court appoioted by 
king 4 
number ol A 
quallBeatleuaof 4 

abolIIO dotUaof. 6 A 
waa to be a a Qdrm A 
SSAom beiDOoroflcnce— 260*- 9CA 

SOkoie adultery and harabneta of apccch and 

awkult arm rarietlea el. 9 A 
tourklndiof, A 360. 
bHnona or felonloua offence Implfe* fore* 
9CO* A 

Ibrem degrrei ef VO, 

^he*f\aj« 103. 

FalUrii arm •oWlTUlemacfbaUawboarea 

braacb of ^'U Ttraltra mtra 113 *. 
viuiii*. HA 
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nv a T-vik^^v H ' i 

Mrli'')) t 5 '^M ’ 1 ‘ f ‘ ’ 

n,‘!i-i,‘! O^t 'If'iil’ «'» ““ *a 

1 , ripl-kh -t J, ^ 1 } n J. 

.Vfjr ’.{/'V'' J'r'*'*r-’l (i* ^'j 1' 1 

Kv“. f, Jf 

T* {* m. inT ?,7 

.'v.lt Ti *: ?. 

.’'•'Jr rt' ; jiti 'f- n- r-'jnf ii*** ,’U 
.Vilt 1 « * ' ‘■t’jr; A \rMt, y 't 111 ITjlhA * 1 | 

«lr* '1 f ,•!> ,j V) Isi 5, r.lk If' 'ij, 

•V( r"i; uri (}r ti, i r \ IftI t fftiH < Ji* 
Uai.s :n 

.Son’-fjtid^ f 3 r'liMn,) <if 1 1 *'!*' n.'s-^-f ft {nil* 
nr lion 127. 

Snnj’ of.o/:o frtf'fl, t wc'*. r{ ll-'rlrjmn'lnrft, 

ir> n 5. 

S<Jr-.; rti'j/i Jf/i o 1 hnl of r<',ih { \Ic of ulml 
r«Iftn nr ronf*' 'Ion ) II 
.9nr/ ftirn’i’}, tltfinr-1 213. 

.Sot jf oto'. vltftt nro oltUrrMniN 102 n 1. 
of fiifitrrc loltc providr'l for J>,v lirotht nt out 
of nncfStnl <"'>to‘o 31*2 
Stttit$l~ir(i f iiu<‘uhhti, lift ti 3. 
Savi'XriratvayTif hn, 121 ri 2. 

.Sowsrt/a, nifoniurs of >i“-. full brotlior 
nnd ono rn unltod 172. 

Savn drill G. 

Sntiirul, n Rotllnd convonllon oruEnjjonjon 
Samiit-patra, dooil of cotivontionB nO 
.Sai:dt(;d//a, akmdof fanlt) rcpl> (nmbiRuouB) 
15 

Sandhi-patrn, drod of peica 23 
SntiRrftlia, a v.ork 22. 

Saiigrahahiira, 12 n 1 
.9a^/^afpa, meaning of, 132 
S'ditlnra, hliTt'ipa of, on Vcdnnlasulra 100 
S'a«A.ara, father of Nllaknnlba Ivv 2 — 3, 
113 n. 

S'ankara, the presiding deity of Benares lv2 
S'auUia. 79, 88 « 3, 13C, 174, 190 
S'ankha-Inlcluta. Gl, 89, 91, 141 n 2, 193, 
263 

Sunnuiiiia, mixture of curds and milk oflorod 
to Indra 49 « 4 


, t-MO n« 1 dr * fVln nrr ftniei r 
p-. ilh' I'nr* ' r f y'G t S, 

,t* > ,*• /ii ft attiii ' I f, arr tr ling t j 'IltAl rir'i 

?n « s. 

"It ~,rf i nrit'"-' ft (I'f* llrOr-.r^d (f tl 0 

1 rlf IM. 

,Si}^ “ /d or - «'l't r' <■> 'r '^rt f>T / 

irif , 

,St/i f'i t ’■t'Htirhli’ arhiitr from having 

j ir'i'-’r »l)r 1>>1> Ilf flir niit>^ rammnn 

^.nr - r r.> ) ; 

r v« V-i'h ill" t 'V s.th lot, 

rv<*til* r ih up fo drrtrv-i J.) fan'of 
f ■} t )h it IGi f J 

rv’di.ilt ‘a t vr ) drpfr'"<3 0*1 fa’li'rV fldn 

ao 1 fi- •> o« ma*h'‘'*< 15^1 n 2- 

irij ill thfri r--r^^<-ti, vl' matrhrr, 

ini nii 1 av'aurA 111 «i J. 

hinil" o' 17^0 2. 

.Sit^ 1 1 />,! rt f ttuft *1; tt* ‘il iirijun 

,s 1 ^ fiiitni*?, { Jdl a ) rxplaij t-xl 12$ K, 

1 f 2. 

,S7i it)5j sTJ ,, 

Sii; I’t'A Jf trn(>',rt, a v-nrh of S^rldlnnhlmJ jft 

no. ni u 1 

.Srt^ fdU^^nnnhti ( tint n ), doflnnl 8C. 
I'lrrrt'Ion to ISO ff 

nhlfition of rirn to, ns pennnrr for 
dop-AtUip fair ■’h to fwavi. one from d»ath 11. 
Sitrott nflnlilid, li^O ri 2 
.Sarv-adlilhan, niles of, nlntiL Inndhun 3C5u. 
S'/jfnj<aiha Irul vidun 110, 175 

i>aiia~ii/il (t, n gill from anocliomln 1 Insmcn 
135. 139, 

hind of rtridlmna ISO, ISO ii 2. 
includes liusband’s gifts according to tho 
Divj abliSga IRQ ii 2 

Avonieii lm\n abnoluto power of disposal 
over 180. 

S'aumka, 83, 107, 109, 110. 

S'aunga S'ais'iri, cannot marr} with porsons 
of Vis'vSmitm or Bharndvaja gotra 128 «. 
S'auryadhnna, explained 133. 

.Sea V03 ago, to a distant land, led to exclusion 
from inhontanco 193. 

Secondary son, takes only one-fourth of a 
share, if aw asa be born provided that ho 
is of tho samo class 125, 

Solf-aoquiBition, wrhat is 88 
Seller, to boar loss by act of God or tho king, 
if ho did not dolivct on demand by buyer 
244 
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ot three gmde*, leemdinj to Brhu- 
pKti SS5. 

S'tta, 11S«L 

fi'ftte, (prinelpel) 113 nl. 

^u, d&cv or tnteEcaTine S50ftl< 
sot to be dofi in. another'i Und witbout hU 
ponni^doii OT witboat glrlnghim conetden 
Uon m 

Berenuioe fmo ismilj of % eoporoenet efleet* 
ed hf fin noeqnlToeel decUnitloD of inten- 
tion Wei, 86- 

Sherlog ol heed, panlihinept for brSbmepe 
SSL 

ee pnsUhmnitloc brCinittm women gnlitr 
erf edoiterr with Iraetrire at TeU 7m 1GQ> 
51dA3RtaJhiitn«dl • work on gTemmet 
15"fiL 

^IkJtHtfddki, kind of intereet IO8. 

^Upfni^lea, erpUIoedS^ 

S^dpoira, deed ol bonnderr 23. 

610, Incurted U nltya end itelmitUke ecu 
were not performed 106n 3. 

Sint, fire mortel Un 8. 

^hrfokarfle nndergolog doe eoovqneot np> 
ett defeet 41. 

Bitter fall. tooeeDds in preteteoee tobeli- 
hrothtc where HejiDthe it puemoont en 
thoTity 16^ 

foil. Uket before heU-tltler 162e 
it epofra^ bnt not •a<;ofra 19U 
sot en beir in Benerot end Iteofei 16tn. 
sot iQtntioned tt cotreje bj Mltlkteri 
16tR 

poetpooed to heU-brether • en, where 
^Iltiknrt topreme IQin. 
preferred to ttep- mother or pateroel lint 
oemtls IGSn. 

neceedi alter petemtl ersndmetber 161 
Uket an abeoinU nUte la Bombaj lG2>i 
porertyl^so groaad of rrrfereoee amonK 
IW" 

4{tnrter thtrt lor in Ta). meant ai noch 
»■ will tnlllee for mtirUt^ lOln 1 
8 Ira. twaUowrd AiUSfiaJo poleen predneed 
at Lb ehnrelefi cf the ocean C>i 1 
BUodtr of a womao. panUhed rren U acenn 
Ikm trse 9"0. 

sure * m>n ho a ©1 one of the tame 
f>0r«e at hirnwlf or ef one of a biKberearpa 
530. rtfet 

fjoaoelpUon of. how effetud ttJ 
lemtlr i hJ h* onde (nn? If ma ter Vat 


iaterooorae with her and a child it b 
333. 

fifteen kindt of, aooordlng to Nlrada 85 

237 

has no property in what be Mqnirei 17B. 
U made by force ot by robbers, is releai 
by order erf king 388. 
ol one esmsot be free by going oror to a 
otboT 338. 

Wealth aeqnired by a, belongs to mastorSl 
wealth of, aoqnired by selling hlmasU 
through master s faronz does not belong 
master 3^ « 3, 

who mTcs his master from danger to 11 
became a free man and got a aontsbs 
in his master’s wealth 387 
SlsTary limited to Um three classes oth 
than brShmsfis gSG 
release from, bow efltoted aS"-2S3. 
to bo in the descending order of the varpi 

m 

5»0rfa-6A«ffiwirya a title of Baghnnu 
dana 56, 75. 

‘»«artfo a kind ol witness 81 
SnOrfo bOfo, period ol bnman memori 
38* 1 

Smfti, raoTS antboriUtlTa than Idira Ola f 
Bcoftis, to be read toother and sapplemui 
each other 170« 4 

a*irficon<Jriba Hn 1 and 8, 18** 2, 85*1 
47»84o. 

OritlcUed by MayOkh* 178. 
3wffuaMuceoya a work 147 
STaffUrtproia a work 7 * 1 **8, 66 ftX 
Spiyfuara a digest of Ilarinitba IIB* 8. 
Sedaka, same as Samanodaka 
S<mHTQra anthor of commenUrr called 
l^ylyaandhionTantraTlrtikaiaSnl lO* 
80s, adopted, takes j Uoarttsa bom after 
adoption no, 

anosly eonld sot be adopted, according 

to text and older eases llln 4, 

an only can bo sow adopted IIU 4 

born alter partition ibares with •« re- 

nnltj^ after pertllloo lOO 

b»nd to pay lather ■ debt only when b* 

wa» twenty years old, aeeotdlnt to Vlrada 

316 

•»snd to joy only prlodf*! of rardysblp 
d>bl of father if b* rtselTed no auetiJO^n 
h»rd to jay sorttyiVlp d bt ef father tot 
wUljjot InlcTMl areordlet toaaeUnI eotho- 

rules Jtr 
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cannot m lifo-time of fatlior sue tho father 
and paternal uncles for partition of his 
share 87 n 4 

eldest, adoption of 107, 107 n 
eldest, entitled to take family idol and pro- 
perty appertaining thereto 91 n 4: 
eldest, to look after family affairs when 
father old, or is gone abroad, or is aflElioted 
89 

eldest, was given a special share, according 
to Manu 90. i 

has right to demand partition of both 
movables and immovables 92« 2 
illegitimate, of a male of three higher castes 
from a s'udra woman, entitled to mainte- 
nance only 97 

illegitimate, of a s'udra is entitled to a share 

after father’s death 99 

liable to pay father’s debt with interest 

214. 

liable to pay father’s debt, even if he took 
no wealth, according to ancient law 216 
liable to pay father’s debt, even when father 
living, under certain ciroutn stances 216 
not liable for father’s debt when father’s 
liability arises directly from a onminal act 
( such as a breach of trust ) 217 n 1 
not liable to pay father’s debts for wines, 
lust, gambling, for idle promise &c 216. 
of brShmana from a s'udra woman took 
of his father’s or uncle’s estate 97 n 1. 
of surety liable to pay, if father stood surety 
for payment 207, 207« 2 
of surety, liable to pay, if father stood 
surety for payment or appearance 207 
only, should not be given in adoption ac- 
cording to Vasistha 116. 
of a pahta ( outcast ) bom after commi- 
ssion of censured act does not get a share 
196. 

ownership of, in ancestral property equal 
to that of father >78. 

rights of, when born after partition 99-100. 
saved father from debts, highest and lowest 

196. 

saves father from ‘ put ’ hell I08n 1, 196n 1. 
though not re-umted takes in preference 
to any other person, who is re-umted with 
tho deceased 171 

though separated from deceased father, pre- 
ferred as heir to widow of deceased 150)i 1, 
takes" non- techmcal stndhana to the- ex- 
clusion of son’s son 187n 2 

G. 


to pay his mother’s debts, if she is poor and 
even if she forsakes him 221, 221« 2. 
was not bound, according to some writers, 
to pay any suretyship debt of his father 20871. 
who IS re united takes in preference to 
another son who is not re-united 174 
Son and grandson, both liable to pay surety- 
ship debt with interest, where ancestor 
became surety after receiving monetary 
consideration 208 

Son, grandson and great-grandson liable to 
pay debts of ancestor to fullest extent, if 
they received ancestral estate 208«, 214« 4. 
Sons, include grandsons and great-grandsons 
in certain cases ISCii 2 
liable to'pay debts of father before grand- 
sons, according to Mit 2l6}i 1. 
of brahmana from wives of different castes, 
shares of, on partition 96, lOSii 
of persons excluded from inheritance get 
a share, if themselves free from defects 196 
only two kinds of, recognised in modern 
Hindu Law 108« 2 
principal and secondary 103. 
secondary, prohibited in Kali age, except 
dattaka 104, 

secondary, succeeded in the order enumerat- 
ed if ascertained to be of the same class as 
the reputed father 103« 2. 
succeed to non-technical stndhana in pre- 
ference to daughters, according to Mayukha 
187. 

take techmeal stndhana m the absence of 
dau^ters and their issue 186 
Son’s daughter, not a gotraja according to 
Bombay decisions 16271. 
i^rdddha, dbd%ka, meaning of 161« 1, 
monthly I6I71 1. 
six-monthly 15l7i 1 

(Srdddha, vide under VFddhi-s'raddha, 
^rdddJia-Mayukha 167. 
brdddhas, subdivided into pdrvaV'O and 
ekoddt^a 123n 8. 

&ren%, 'guild of persons, 6, 6, 242, 
as a tribunal 6, 6 
bieniB, guilds 38. 

proper persona toibe witnesses in disputes 
between 88 

bridhara, commentator of Bhagavatapurapa 
9lfi 2 

b'ridharabhafta, paternal grand-Unole o^ 
Nllakantha and author of Bapipdyanirpaya 
18ln 1, 



30^ 


VTAV ATTl-RAVAT Tnm/t 


IbrAnialWara, 79* 4. 

^rtifi, mow inthorilfcllTe tbtn tnrix 91n 3 
Btaff. giTentotterifiootonliiltittionllSul 
8 tftr 0 dfdeiM, principle oi, applied 169n. 

State, not owner o( aH Undl, bnt it entitled 
to lejy tax 89 

6t*p*motiieT entitled to iltan on parUUon 
between ber hnsbend and itep-aona 08a 1 
StfTfO tbeh,diftinsitiabedfrC[maQAa«i8d0al 
SM^Oj eame aa krasna^ 

SthSnak^Ui, a kind ol dooument 92. 
Stt^dkanc, cannot be dixpoeedofibj a woman 
by wQl where buabend eorriTea bet and 
does not eonaent to will 180* 8. 
dlrided Into {diribliKka *rtA apiribb&^lka 
by klayCkha ITGn 9. 

lonr dlfferont modea of snocMalon to ao- 
eordlng to Uaydkha IgJn 8. 
glren wldect meaning by UltAkfaii 1 6n 2. 
ffaelia to, after hatband or parentt, aooord* 
Ing to BrhaapaU ISO 

hnabandhat no dominion orer wUe a 181 
bntfaand la not maiter of, when ebUdwti 
JiTlofie? 

U Qonxamed with a woman toonaent tbould 
br rcetored witboat Intemt 181 
meaning ot, reatricted by tudietal dedtlotu 
ITtea. 

non teohnJoalt takan by tont in pc alf t euc o 

to danghtera, aecoeding to Uty&kbe ItT 

of anridhaya kind, taken by acot aod 

danghten togetber 188a. 

ol rix aorta, aocordlog to Uann 1 6. 

cl woman married In imra form aod djlnc 

witboot ]«no goea to parentt ISO 

order of tuccectloo accord! og to UlUktarr 

and klaybkba lC2n 1. 

p o wer ol woman orer It aobjeet to control 

Ql hatband^ axcept at to &««daptld 180* 8 

premlted by hatband mint b« paid by aona 

at U It wer* a dtbt 1 6. 

property* attpilred by adrerae poa^irwlon 

wbatbar beeomn 177 r 

p r e p et i y acTolred b) a womin ty nv^ba 

nieal arti or from a atrangn’ It not I'D 

170a*. 

p roperty ciwo by will It ourfldArjw IbJa. 
pTOperty ioberlled by altnule from a mala 
or female if cot according to P 0 in all 
pforJoeca except Pombay 1 Cm S. 
than obulnd by metbaron partlUeo with 
•on* la net 1 C"S- 

avtocMlon to oatSdAro kind of ISh 


tneeeaalan to maiden t 191« lOlwl. 
fneeeadon to, not preclndtd by onebaatlty 
168*. 

taken by tatber’a htln when woman dies 
witbont iatn* and marriage was In on* 
ap pt o re d from 167 

taken by boaband a belri when woman diet 
witbont lasaa and marriage In ap pro ro d 
form 187 

technical bain to 184n 8. 
nneb^tlty d daogbtex no bar to ber in* 
baritlng mother’s IQln 8. 
wfaat It acoordlnf to Yi]BaTalkya 177 
Btndrni, perpetual exeloded from ibar* 103. 
Sabbadri not a real aiatuafEpapa, bnt only 
a coailn. aocoiding to TantraTirtlka 133n 
199* 

whether maternal onele a daughtcrr of 
Arjona 199w 1 
Bnb-moTtgage, 94 

fiabmAnapya aptieciwbo la an atalitani 
of the Udgitr OOn 3. 

SttbroktanpyS load Inmeatlon addreaaed to 
Indr* In Jyotiatoma OOn 9. 

Sabataneet, naefal In merifleta, aiaAmfw 
iAa I05a8. 

Eacoeatkm. to anridhaya ttridhana 181, 
183*. 

I© re-Tinltcd ccTwrcoDat ITOfl 
to re-nolted mtmbert It, aa a gtnoral rale 
by anrvKorahlp ITS*, 
to aoj rohbondlm ddpo 160{I 
to • Qlka 100. 

AvderdoMaedryo *comm«nUtor of Apastam 
bagrbya 101 «1 

f^addfimrffro, a work of Hodradhar* 115 
116 nl 

8 Bdra abotlcg a bribmafta waa to taDer 
corporal paniahmmt 962. 
cannot bo giren away in rihojit faerlllca 
85 nl 

conld mtcT the order of aomiidKi accord 

log to Kllakaplha 300 nl 

could t:ol be appointed jadge oreoancUler 

1 

conld not ho a laoDyialo acterdlog to 
dbarmatblna SOOnI I 

entitled lo adopt 116 
may perform beina In adoption tbroath* 
tiabaapa 115. 

feed lor mtUnC llttUboodby paaalag klo 
aeU oQ aa a bribaapa 
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lias to servo persons of the three higher 
castes 86 «1. 

if a party to a litigation was to be chained 
when unable to furnish surety 20, 
ordeal of poison and of heated golden masa 
proper for 44, 

penance for, for deposing falsely to save a 
man’s life 41. 

punished for weanng -marks peculiar to 
twioe-bom men 271. 

punishment for, having intercourse with 
women of higher castes 267 
striking one of a higher class was to lose 
the limb with which he struck 264 
to adopt a daughter’s or sister’s son first, 
if available 112 nl, 183 
S'udra ascetic, heir to 167 n2 
^ukran'it'isara, 81 n4 
i^ulka, kind of atridhana defined 178, 178 nl 
Siimantu, 261 

Summoning, of defendant, rules as to 9 
Sunday, the most proper day for undergoing 
ordeals 47 

B'ungas, a subdivision of Bharadvaja gotra 
128 «, 

Sureties, 206-209 
liabilities of several 208-209 
who cannot be accepted as 19 

Surety, member of undivided family could 
not be, for another member 148 
of three kincs according to Yaj 206 
of four kinds according to Brhaspati 206. 
taking of, from a man who speaks of in- 
]uring others 262 

to be taken from plaintifi and defendant 
19 

when made to pay by creditor entitled to 
demand double from the principal debtor 
209 

Sutherland, 119« 2 
Suvarna, equal to 16 ma^as 240ra 2 
Sva, meanmg of 84 
Svatnnl, meaning of 269. 

Svasitvacana, 66n 1, 132n 8 

Svatva, distinguished from svatantryn 79, 

Svayavi-datta, a kind of secondary son 103. 

( fire ), homa is offered to, at the 
termination of a sacrificial act llOn 2 
Sweating, by feet of idols or brahmanas 
did not decide finally till lapse of certain 
days without befalling of divine or royal 
displeasure 248n. 


Tadguna-saihvijn'nna, a variety oi'bahuvrih% 
146n 4. 

Tatthrlya Ar any aka, 67 
Tattiti^ya-Baihhitd, 108n 1, 176?* 1, 196n 1, 
28211 . 

Tantra, meaning of 109, 146 h 1. 

Tantratd, single ]oint performance ;49 
Tantrai atna, a work of Porthasarathimis'ca, 
explaining B'abara and Kumanla 84, Bin 3. 
Tantrav^rhka , 86« 1, 128?i 1 
Taxation, none on lands and houses dohated 
to learned brahmanas 242. 

Telang I 186ft 2 
Theft 265 ff 

loss by, to be made good by surrounding 
villages, if committed beyond one kros^a 
from a village 268 

loss by, to be made good by village if com- 
mitted within its borders and footmarks 
do not go out of it 258 
loss by, to be made good by sdmantas and 
governors of districts 268 
loss by, to be paid by village to which foot- 
marks of thief traced 268 
of horses and elephants and metalp, how 
punished 268. , 

Thief, duty of catching a, on the owner of 
land where theft committed 268 
to restore price of thing stolen in addition 
to punishment 269 ^ 

Thieves, nine kinds of 267 
of two classes 256ft 2 
open, who are 265 
secret, who are 267 

Time, proper for investigating causes of liti- 
gants 6 

Title, sources of, seven according to Manu 
226« S 

Todardnanda, a work 81. 

Todaramalla, compiled the encyclopaedia 
called TodarSnanda 31 
Tongue, cutting off, as punishment 262 
Transfer of Property Act 218» 2 
Transgression of conventions 241-243 
Treasure, if found by king was to be divided 
by him between himself and brahmanas 
229 

if found by learned brahmana was to be 
taken entirely by him 229. 
if found by one not a brahmana, how dis- 
posed of 229. 
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AllMttUon hj T»Udtt«d br eonimt o! !«• 

T«nkmen Ifiln S 

mn adopt toeording to Uadru 

^th bnsbanfl ■ aaUioiitT' or anthoxitj of 

hUklttdtod UflnS- 

can adopt without hnsband'i aotboii^ ae> 
oocding to HayOkhA, prarided be baa not 
forbidden bet UGn S 117 
cannot adopt at all according to Battaka 
mT wilTfait UfittS. 

cannot alienate Immoreable pro p e rty except 
fox legal neewrity or with consent of pre- 
tomptlre belra, aeeording to modem deed 
alons Idln 3. 

cannot dlipow ofmoreablat by will 161a 3. 
cannot tell immoreabl* ptu pu r ly witbont 
eonaent of kinsmen 161 
oren of an nndirlded coparDener entitled 
to adopt aeeording to latest P 0. deeUton. 
ersn wltboat permission of bosband and 
witbont consent of oopatTScneri 118 n. 
ei penaet of pQgrimtce of a legal nseoaslty 
ii for beoeStof boafaand aaonl ISSnl 
gift by if ooniaatod to by lereTSioner 
wonld be binding on him 161 a 3< 
has abaolnte p o w er over morables given by 
tbe husband or Inberltad by hex 181 n 
has larger power over movablet dsrlsg her 
lUe'tlnu 167 nS. 

has large powers cd dlspositlan for religions 
and charitable ymrpoees and for spfdtaal 
welfare of hosband 161 h 1 
has no anrestrioted power to make gUtM 
even (or the spliitnal welfare of bar bne- 
band 163 ti 

U chaste and obesrraat of troios. goca to 
heaven even wlthont a son 161. 

1\ Mows, of are admitted as 

belts in Bombay on the gnmnd of podtlve 
•ccspUccQ and Osage ICOw. 

oiffdraja when taking as bdrs 

teke only limited estnles 160 a. 
dpotroja tapin^^ d one line excloda Id 
B ombay a male of a remoter Hoe 1C3 »il 
of person dying eonbss and ecpataled. has 
CO power of abaoloU dUpoasl ovet property 
loherited by her 151 al 
pMipeneJ to son el deceased tbongb sepa 
piled IWal 

rrtnanitd eanoot give away in adepUon 
btr son fpvp drat hn»tacd lOtal 
ripht of malnti-nsBtv Wt by nochaaUly 
)»aS 


shonid adopt vrlth tbs conaant of fatlier>ln 
law or in hla absenoe of hniband s klndrad 
according to Maydkha 183. 
snocosdi to hnabend s estate if she bs 
eha«t« 160. 

VrUe, if rennlted with deeeaasd hniband Is 
poatpoced to males who ate re-nnlted 174 
liability of, for hniband t debts 320. 
may slienat* pro p s r ty for peymant of tven 
1»rT«d debta of husband 163 nl 
not competent to ^make a gUt of oven 
movables 153 n 

may foilait her right cd maintenance by 
sabaegnent onehaatity 168 nSL 
not dlaqtmll&ed for Inheriting hnsbanda 
estate, U hnsbnnd condoned nnohastlty 
150 nB, 

not entltlad to malntonanee from aeporated 
relaUrea cd hnaband 153 s3 
of an nodlvidad eopnraoner wnt noten 
tlUed to adopt without authority o< hut' 
bond or hla ooparcenen according to Bom 
bay deelsfosL 118 r 1 
of a gotia^a snplpda Is exelnded aa belt by 
any iQalo of the same Una 1G3 nl 

Villa, shara cd.on partition betwaen her 
hosband and aont, diponds upon the ex 
teat of ttrtdhana 83 ^ PL 

WUU germa ol, found in a vraea of Kltyl 
yana 336, 336 nl 

WUU. cot reoocnlsed by ancient niado law 
St nl 

Wlodowa cot (o bo oposed aoaa (o command 
a vlaw Into the apaxtmenti of others 1 10 

Wlm of persons sxelndcd from Inheritance 
entitled to malnUmanoe, If ehasta 19T 

Wltnesa a single genaralty not fnfOclent to 
prore a eassc 81 

a slagle when anfilcltet to pnrrs a came 
8i 

a parson baTlog knostUdgs cd a matter but 
Ttfmfag to be a was to ba deed 40. 
oas member of a joint fsaQy could ao4 
a. (or anotbsT member 148. 
one who diposev of hit own accord wllhoat 
being died as. Is iret a proper 83. 

tMlneswi, 3131 

are tboae who have a/ya heard or rsperl 
eoced lb* mstUr Is dUpoU 81 
CsaUsof may be potnUdout iy oppodU 
party 81 

how swori). wkra of brlhmapa and other 
tsrtesfty 
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how to decide, when there is conflict of 

testimony of 39 

indications of falsity of S7. 

latent defects in, must he doclatod by 

opponent 86 

manner of questioning 87. 
meeting with calamity within seven days 
after deposing, are to be deolarod false 40 
men of all castes may bo 38 
mmimum number of, requisite in a cause 
81. 

of twelve sorts, according to Brhaspati 31. 
patent defects of, should bo considered by 
court of its own motion 85 
proper, in disputes among untouchables 

33. 

to be examined in presence of parties 87 
to be examined in presence of subject 
matter, when 87. 

to be examined, m presence of image of 
S'lva in oases of homicide 88 
what party’s to be heard first 19. 
when may depose falsely 41 
when the only means of proof 21 
who are declared to be generally incompe- 
tent, may in exceptional cases be examined 

34. 

who are not fit to be 38 
who are proper 32 - 88 
Wives, if more than one, divide dcoeasod 
husband’s estate 165 

"Woman, has no independence at any time 
117 

has no evatanWya ovei strldhana ( except ) 
( saudayiba ) dunng husband's life though 
she has avatva, 79. 

Hindu, 18 not disqualified by roason of sex 
from entering into a contract 180 n3 
not a slave, becomes a slave if she married 
a slave 239 


whoso husband is Imng has no absolute 
dominion over strldhana, except ns to sau* 
dSyika 179. 

Women, anthonsod to take part in Vodic 
rites along with their husbands 116 n5 
horn in the family, take absolnlo ostatos 
when succeeding ns heirs 160 n. 
by marriage pass into gotfO^ of husband 
160 nl, 117^11. 
entitled to adopt 116. 
have no absolute dominion over immovo- 
ablo property given by husband 180. 
have same rules of conduct proscribed lot 
them as s'udras 116. 
none as heirs to males in the whole of India 
except Bombay and Madras, unless they 
ate expressly named in the amrlis IGO «. 
not to give or receive a son in adoption 
without husband's permission 116. 
of northern India drank liquor 7. 
only five, mentioned as hoits to males in 
the smrtis 160 n 

proper witnesses lu disputes among women 
33. 

when liable to bo summoned to appear per- 
sonally 10 

Word, same, cannot bo held to bo used in 
two senses in the same sentence 83 
Work, divided into pure and impure by 
Narada 287 nl. 
impure, what is 237 nl. 

Tacita, a thing borrowed on a marriage or 
the like occasion 82 

Yacttaka, interest on, when allowed 199. 
Yadrcclnka, a kind of witness 31. 

Fajnas, five daily 146 w2, 146 n2 
to be performed by manager of family alone 
when it is re-united and aU take food to- 
gether 


passed by marnage into husband’s gotra, 
188 ni. 

performing religious acts for her benefit 
in the next world without permission of 
Lusband, son &o does not get the fruit of 
hat act 117 

etained her father’s gotra, if married in 
Luapproved form or was made putrtka, 

mm 

.vho has been raped, to bo given bare main- 


'Sdjnavalkya, 2, 8, 4, 6, &c. 

Tama, 212, 269 

Yarn, moiease in weight of, when given for 
being woven into cloth 224 
Yot*, excluded from a share 198. 
texts about his exclusion from share do not 
apply to s'fidra aacetio 193 ji2 
Yautaka, kind of strldhana 184 
goes to unmarried daughters and not to 
the son 184 


ienance or to die if she chooses 264 * 265 Yogakijema, 189. 140 - 141. 

whose husband is living can adopt with Yojana, equal to four kros'as 64. 
ausband’s permission 182 ^^^^;_;^:=^^^resumption from ciroumBtanoes 27. 



